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ADVERTISEMENT.

This work was printed many years ago.

Circumstances prevented its being at that time ex-
posed lo sale.

In regard to the Author, all that need be said is—
that it was not by lam that it was then kept back ; and
that it is not by him, or at his instance, that it is now
pul jorth.

If, on either accounts, it were desirable that the
causcs of its being thus long withheld should be brought
to wiew, those causes would afford a striking illustra-
tion of the baneful influence of the principles and
practices it is employed i unveiling, and presenting
in their true colours.
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ELEMENTS OF PACKING,

APPLIED TO JURIES.

PART. I.

o~

CHAP.I. '‘Occasion or THIs WoORK.
§ 1. Work on Libel fab commmczd——()c‘ca:iwz'zf it.

Ao “ ..
wv HAT gave rise to thit%vork, is neither more nor less
than a newspaper artrcle—an article in the Times for the 20th
of February r809, and which, so far as it beléngs to the
present purpose, and consists of statements concerfiing mat-
ters of fact, is in these words : .

Speaking of a clamour against what is called the licentious-
ness of the press, the article goes on and says—¢ Such has
“ been the dread'inspired- by this' clamour, .. ..that of the
¢ persons now' under prosecution, two have actually pleaded
«¢ guilty to informations for * wilfully and maliciously slander-
* ing the British army,” who never, till many days after their
“ publication; saw or heard of the libel with which they
“ were charged. .. .. o o

* The grand fountain of all this mischief (it continues)
* seems to be' Major Hogan's pamphlet: . . . .; for this
** very work there are now, or recently have been, we be-
“ lieve, six-and-twenty printers and publishers under prose-
@ cution. I was only from one oF these that the original
= pamphlet sprung :’ the rest did no' more than extraet from
* or recommend'tt, and that upon the attested character of
* s author, who was no 'sooner known to have fled from
* his charge, than cvery one of them retracted his praise of
* the work, and was willin]g3 to maintain that the Dute of
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“ Yorlg character stood as fair as if this individual arraign.
* ment'gf.it hiad not been published ; yet is this so far from
“ having"gg{odﬁced a disPosition to recede from punishin
“ them, thdt'thdugh the informations were all of them ﬁleﬁ
* last term, and might have been tried during the present,
“ the objects of them are, without any assigned cause, to be
“ kept in a harrassing :tate of suspense over the present to
¢ the term ensuing.

“ And what is tge origin of these men’s offences ? an error
* common to them with the prosecutor—a belief in the re-
« spectability of Major Hogan’s character, which was attested
“ by no fewer or less men than Generals Fox, Floyd, Whyte,
** Dundas, Macdonald, Hall, Hay, Tilson, and Hamilton.

¢ Can there be a stronger palliation of error, than that the
« person erring should have been misled by a man of such
** reputation as the above ; more esﬁecially when it is con-
* sidered that the Duke of York was himself as much deceived
““as any one else by these testimonies in favour of Major
* Hegan? his Royal Highness, om'the strength of them, be-
* lieved him to be deserving of rank and elevation in the
* army, and therefore * noted him for promotion.’ Qthers, on
*¢ the very same authority, supposed only that hé might be
¢« entitled to common credit, and are, therefore, notwith.
* standing all their renunciations of that opinion, * noted for
s prosecition.”

Thus far the newspaper.  Facts, in their nature so noto-
rious, seemed not likely to have been either invented, or so
much as materially misrepresented. I looked out for contra-
diction or correction, but could hear of none. Whatever
I could learn went in confirmation of the statements given
as above,

On the subject of Libel Law my general conception had
been of some thirty or forty years standing: for example,
that, in point of actual law, a libel is any paper in whic he,
who to the will adds the power of punishing for it, sees any
thing that he does not li4e: and, in point of public utility, that
it was neither necessary nor fitting, that any part of the rule of
action, much less so important a one, should be lying in any
such wild, and barbarous state. Such on #kis subject be-
came my opinion, almost as early as, on the subject of any part
of the law, I could take upon me to have any: but those
opinions wpuld scarcely have found any expressian, in public
at least, and in any considerable detail),' but for the incident
above.mentioned. :



§ 1. Work on Libel Law commenced—Occasion of it. g

Seeing thus that under the mask of a temporary occur-
rence, a battery had been opened by the enemies of the con-
stitution upon the liberty of the press—that & fire of grape shot
had already been commenced, and no fewer than six-and-
twenty persons wounded by it at one discharge, I felt my«
self urged by an irresistible impulse to summon up whatever
strength I might have left; and howsoever impotent my
own feeble efforts might prove, and at whatever personal
hazard, to shew the way at least how this battery might be
spiked. :

P 1. Libel Law as it stands, or rather as it floats, is incom.
patible with English liberties.

2. To destroy them utterly, and reduce the Government
to a despotism, it requires nothing but to be consistently
and completely executed.

9. In this state it must remain, until either the Constitu-
tion is se destroyed, or, by authority of the legislature, cer-
tain arrangements are made, the basis of which will be a
dcfinition, in form, of the sort of thing called a kbel, or
something that shall be equivalent to it.

4. In a fixation of this sort, though there is some diffi-
culty, there is no natural impossibility. :

5- It is from the hand of Parliament alone that this cry-
ing evil can receive a radical cure.

6. But, in the intelligence and fortitude of a_fury, it may
in each instance, receive a momentary palliative.

i. Things being on this footing, in the case of a political k-
bel,and—(to fix conception)—in the case of the libel for which
Mr. Cobbett was convicted, and Mr. Fustice Joknson suffered,
had 1 been upon the Jury, I should not have regarded it as
¢(:;m:;istcnt with my oath and duty to join in a verdict of

uilty.

8. yApplying to this use the power which, under the law
of primzval barbarism, any one determined Juryman has of
subduing the eleven others, I should have taken care that no
such verdict should be found.

?. By a few successive exertions of such fortitude, not
only momentary and partial relief against particular oppres-
sion would be afforded in each particular instance,—

10. But by agentle and truly constitutional pressure, mea~
sures of complete and perrpanent relief might, as from the
unjust Judge in the parable, be extorted from the legisla-
ture.

Such were the opinions, in support of which I was pre.

' B 8



Chiap. L." Occasion of this Work.

paring to submit to the public the considerations by which
they had been produced : when by anether incident this de-
sign, though'it réteived a confirmation, and that no slight
one, reccived at'the same time.a collateral turn, and, as te
this part of it, a temporary stoppage.

§ 2. That Work why postponed to this.

« JuryMEN—Special Jurymen—are the persons you pro-
“.fose to address, But, whatever you had to say, it being to
« this effect, is there any the least chance that they would
4:]isten to you? The men whom, under the name of furymen,
« special jurymen, you would, on any such occasion, have to
* deal with—aie they in fact what they are said to be, and in
s« general supposed to be? On any occasion, such as that in
‘¢ question, arethey really freeto follow the dictates of their own
*t-judgment ? Can you see any the:smallest probability of their
*.doing s0?” Such were the questions suggested to me by the
putlication of the late Shertff, Sir Richard Plullips,a document
which, though it had been for some time in circulation, had
not, till a considerable progress had been made in my own
above-menticned work, happened to fall into my hands. Such
were the questions ; and, to my unspeakable astonishment, no
sooner were they formed than they received, each of them,
to my apprehension, a decided megative.

In common with the generality of my countrymen, no
particular incident having ever happened to point my atten-
tion to the subject, I had been used to annex in my mind to
the word fury, the idea of a momentarily assembled body of
men, composed of members determined by /lot, or if by a
nomination, a nomination not differing in effect from deter.
mination by lot,—the nomination pertormed afresh for the
purpose of each eause, the list of the members of which the
body’ was composed in each cause, changing perpetually as
between cause and cause.

* In -this pasticular I had indeed understood the term
ectll)! jury to be expressive of some difference : but a dif-
erence by means of which, the advantage attached to a for.
tuitons- assemblage being preserved, further advantage, re-
sulting from a sort of reciprocal choice as between party and
party, had, by the maturéd sagacity of modern times, been
superadded.

* In ‘common with such others of my countrymen, whose
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education ‘has condacted them through the ordinary paths of
kistory, 1 had read of 2 species of judicial abuse, ¥hich; under
the name of packing, had on this or that occasion broken out
in former times, and in particutar in the profgate, and arbi-
trary reigns of the two fast-Stuarts. oo .

My "astonishment has not oftentimes been greater than
it became, when, upon leoking into t.he book for which, a5
above, the public is indebted to the’late shrievally of Sir
Richard Phillips, 1 found that this practice called packing, a
word which, when thus applied; had ncver presented nself
to my mind but in the charactér of the denomination of a
state crime, nor that éxemplified but rarely, and under adis-

_astrous state of things long since past, had been moulded
ito a system, had become an established practicc—a sdrt
of practice which by the quality of the practitioners bas, as
ship-money had once, acquired the force of lew ; and that in
that character it had found, in the person of the Chief Judge
of one of the three great common law courts; not enly an
agent, perhaps an author to avow it, but moreover a champion
to deferd it.

For sometime I could scarce give credit to my own eyes.
Am ] indeed awake ?—Is not this a dream {—W hat century
is this?>—Can it be the 1gth?—Is it not the 17th ?—Who
reigns now ?—Can it be a Brunswick?—Is it not a Seuart
king come, according to the prophetic and once loyal hymn,
‘“come to ks own again " :

8t is but too true. Under the name of a Jury—under the

e even of that snpposed improved species of Jury, a
spacéal jury, we have, in fact, avowedly, in that court in wz}ch
most use 18 made of Special Juries, and at pleasuré in the
only oth® judicatory in the corruption of which the ser-
vants of the crown, and-their adherents, can, as such, have
any special interest—a standing body of assessors, instru-
ments tenanted in common by the leading members of ad.
ministtatioi, by the Judges, and by the other crowh-law-
yers—troops enlisted, trained, and paid by the crown-law-
yers, liable to be cashiered, éach of them; at ahy time,  and
without a word of explanation, each of them at the instance
of any of the above indefinite muhitude of tnspectors, as we}
as by the hand of the recrmting officer -who enlisted - them,
and they know ot whe bestdes—tools, m effect, of tvaypery
power to which in pretence and appearance they are a:check.

Great would be the error, if it-were supposed that,:so far
as. concerns the security afforded by furies, the dvigher cri-
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minal cases excepted, we are, under this :pecial Jury system,
no worse off than our ancestors were in the time of the two
last Stuarts. Package of Furies was in those times no more
than an effort of casual violence and passion, losing more by
the general irritation it produced, than by the particuler advan.
tage of the moment it could gain. It is now, as will be seen,
become a regular, a quietly established, and quictly suffered
system. Not only is the yoke already about our necks; but
our necks are already fashioned to it.

As tothe title of this work, Elements of the Art of Pack-
ing, it is not a mere jest. In the bringing of the systemto
its present state, no small degree of ingenuity, it will be
seen, has been expended ; nor, to the present purpose, could
the true nature of it have been sufficiently displayed, with-
out considerable labour, in short without a pretty ample
course of developement—applied to its sbjects, its effects, its
motives, and its means.

In bringing into view this sinister species of art, the ob-
ject of these pages is—to do what may be found capable of
being done, by an obscure individual, towards putting an
end to the exercise of it: and the more thoroughly the pro-
cesses employed in it are brought to light, the more imperi-
ous will the considerations be seen to be, which call for the
abolition of it,

By the abolition of spectal juries, if complete, and in point
of local range rendered co-extensive with the whole king-
dom, asort of gap might appear to be left in the system of
jury trial: on what principles this %ap may be most advan.
tageously filled up, will be matter of enquiry at the conclu-
sion of the work.

CHARP. 1I. Juries—THEIR Usk As A CHECK TO JUDGES.

Or the functions exercised by the body of unlearned as-
sessors, termed furors or Jurymen, the original intention,
as well as experienced use, seems to be uniwersally agreed,
as well as understpod, to be-—the serving as a check upon the
power of the learned and experienccs Judge or Judges,
under whose direction, or guidance at least, they have to act.
In name, the decision pronounced in each cause, that deci-
sion at Jeast to which the name of verdict is given, and in
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which not only the question of fact is decided upon, but a
decision on the question of law (except in the particular
case of a-special verdict) is involved, is ascribed to them, as
if it were theirs alone: but, besides the power of sending
the cause to a new trial before another jury, the effect of the
power exercised by the professional Judges is upon the whole
so great, (the verdict having in no jpstance any effect until
it be followed by a corresponding decision distinguished by
the name of the judgment, the formation of which depends
altogether on the professional part of the compound judica-
tory J—that a conception nearer to the truth will be formed, by
considering the main or principal power as in the hands of the
fudge, that of the jury serving asa check to /s power, than
by considering the principal power in the hands of the jury,
that of the Judge serving as a check to tkeirs.

That, of the unlearned body so designed to operate as a
check the members ought, so far as concerns the exercise of
the functions belonging to their body, to be in a state of inde-
pendence—of independence as perfect as possible—is a propo-
sition included in the very denomination of a ckect. To deny
the truth of it is to utter a contradiction in terms. To say
that there ought not to be any such independence, is the same
thing as to say that there ought not to be any such check.

In appearance this sort of independence is, in modern
practice, every where, in every part of the field ot jury-trial,
actuaily preserved. That which, on the occasion of each
trial, the Judge or Judges, who constitute the professional
part of the mixt judicatory, have power, say, tor shortness,
the Fudge has power to do, is to compel the non-profes-
sional part, the jury, to pronounce a decision, termed its
werdict: that which he has nof the power to do, is to dcter-
mine what that verdict shall be.

Great, however, as isthe power of the Judge, in cvery
case, over the ultimate result of the cause, yet, so faras
concerns the decision pronounced or supposed to be pro-
nounced by the jury, it applies more directly and certainly
to the prevention of a verdict contrary to his wishes.* than to

* In this casc in the hands of the Judge, the most efficient instrument of in-
justice may be scen in the principle and practice of nullification : by which, con-
sidered as applied to vendicts, the effect of them 1s destioyed, on pretences that
do not so much as profess to have any relation to the merits of the cause. The
pretence has always been the existence of some regulation, or (as it is called, to
screen its non-existence from notice) some rule which, besides that it ‘was never
£t to have existence, had never—so far from having been sufficiently notificd
beforchand, in such manncr as toafford to those who were punished for nos
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the obtaining at their hands a verdict conformable to his
wishes,

When therefore, in pursuance of a sinister interest, in
whatsoever bosom it may have happened to it to originate,
his cun, for example, that of the King, or that of any ser+
vant of the King’s in any other department of the state, it
has come to be an object with a Judge to obtan at the hands
of ajury a perdict in any way contrary to justice, a neces-
sary endeavour has been to obtair a jury, so composed, as

- that the verdict pronounced by them may be depended upon
as about to be conformable to his wishes ; to give, ina word,
to the judgment, which he has it in his wish and intention to
pronounce, the appearance of being the proper and neces-
sary result of an anteccdent decision, which, under the ap-
propriate name of a verdict, the jury have, by the mouth of
their foreman, pronounced, or at least been considered as hav-
ing ronouncetf.

IE in consequence of any sinister influence exercised over
their faculties by the Judge, a verdict, diflerent from what
would otherwise have been pronounced by them, has been
pronounced, that influcace will have assumed a very dif-
ferent character, and have been produced by causes of a
very different description, according as itis to the under-
standing or the wr/l that in each bosom it has applied itself.

To the undcnmndmg of a juryman, as of any other man,
though influences, which, being unfavourable to justice, may
be termed sinister, are liable to apply themselves from other
quarters, yet so far asit has happened to any such influence to
have been applied by any act of the fudge, it is only by his

having obeyed it the possibility of obeying it—had ncver so much as been in ex-
istence. It was on each oceasion invented, and set up, for the purpose of the
particular injustice that was to be done.

‘Wrapped up in this device as in a cloak, the power of English judges has, un-
der the semblance of limitation, been in every part of the field of jury trial (not
to lgok at present any further) little less than arbitrary: and to this hour on
each occasion, as often as a judzge is called upon to use this instrument of
inigyity, it is i his power to apply it accordingly, or to refuse to apply it, which
ever course happens to be best adapted to his simster wnserest, 1f he has any; if
wot to hie humour or caprice. [Sce Scotch Reform, Let. 1. Devices of Technical
Procedure : Devices g and 20.]

And, besides being applicable as above, in repugnance to the mawmn end of jus-
tice, viz. giving exccution and effect to those rights which have been conferred
by law, 1t has in pursuit of sinister interest in the shape of lawyer's profit, been,
and continues to be applied, throughout the whole field of law, in repugnance to
the collateral ends of justice, viz. avoidance of unnecessary delay, veraton, and
cxpence, . '
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understanding, by the application of his relatively stronger
understanding to their relatively weaker understandings, that -
it can have been applied : in a word, it can only have been
the influence of understanding on, or over, understanding.

When it is to the will of the juryman that any sinister in-
fluence acting in a sinister direction has been applied by the
Judge, it is by the will of the Judge that it has been applied:
1t has been the influence of will on, or over, will,

In so far as the prescriptions of duty, the dictates of pro-
bity, are taken by the juryman for the rule of his conduct,
no other will is by ks will suffered to exercise any influence
onit- his wll takes for its guidance the dicates of under-
standing purely : of Ais own understanding, if it feels itself
strong enough: if not, of some otker understanding, on the
relative strength of which {relation being had to the question
in hand) its reliance is more assured.

To the dictates therefore of any other will, the will of a
juryman, as of any other judge, (the lawfully declared will
ot somc lawful superior alone excepted, for which in the
casc of the juryman there is no place) cannot so much as
listen but at the expence of probity. From whatsoever
source it happens to it to flow, whether from the will of the
Judge, or any other will, the influence, or, as in this case it is
stiled, the temptation, to the assaults ot which the pro-
bity of the sndivndual (in the present case the juryman) stands
exposed, will apply itself in one or other of two shapes:
in the shape of ew/, wviz. ill-applicd punishment, working by
fatimidation ; in the shape ot good, wiz. ill-applied reward,
working by corruption.

Against these two opposite dangers, provision was made in
the principles which presided over the original organization
and mode of procedure that took place in the case of these
singularly constituted judicatores, or rather component parts
of judicatories.

Against undue iutimidation, they received for their protec-
tion, in the first place, exemption fromany infliction which,
avowedly and under the nare of punishment, might other-
wise have been apphied to any of them separately* by the
arbitrary power of the judge; in the next place, (being that
without which the other would have been of litle value) the
veil of sccrecy, to preserve to them, during their conferences,

* In the case of the now obsolete mode of procedure called attaint, a jusor
could not be procecded against but in conjunction with all the rest.
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the faculty, and (to render it more effectual) the obligation,
of Keeping themselves during their conferences, out of the
reach of his observation: and not of #is only, but of that
of all other men, and especially all other men in power, in
whose enmity they might be apt to behold a source of danger.

Against corruption, the principle employed was that of
continual change; no person being continued in the exercise
of that function for any length of time : that so, neither the
seductive artifices of the judge, their natural tempter, whoin
their power had before his eyes a force constantly antagoniz-
ing with /s own, might have ¢me to mould into undue obse-
quiousness the weakness of their minds; nor the casual
tempter—the party who, in the event of his obtaining any
where a sufficiently steady view of a future juryman, against
whose probity his operations might be directed with a suffi-
cient prospect of success, might find himself disposed to
apply the opportunity to any such sinister usc.

S———————————
—_—

CIHIAP.III, Tue CHECK HOW DONE AWAY BY INFLUENCE,

§ 1. Checks are ever odious to all Persons checked.

To the welfare of the governed—of men considered as
men subject to power—it is highly conducive at least, if not,
(as under the British and other mixt or limited governments,
men are apt to say,) altogether necessary, that in whatsoever
kands power be lodged, checks to it, in some shape or other,
should, throughout the whole field of its cxercise, be ap-
plying themselves : and upon the supposition that the good,
which, in the shape of security aganst misrule, is thus pro-
duced by the check, is not exceeded by the ewt/ produced
by the defalcation made by it from the quantity of power
necessary to enable the holder of the power to render in the
highest degree of perfection the service expected at his
hands, the utility of the check will hardly find any person
to dispute it.

But whatsoever be their utility, relation being had to the
interests of the people considered as subject to power, to the
hands by whick the power 1s holdem, the sensation produced
by any thing which acts upon them in the character of a
check, never has been, nor ever can be, otherwise thap un-
pleasant,
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How it happened that, in England, the operations of the
king's ever dependent Instruments, the official Fudges, (not
to speak of the equally dependent instruments of his imper-
fectly subjected subordinates, the great Barons,) found them-
selves, in the infancy of the constitution, incumbered, and
to so great an extent, by the presence and interference of a
determinate number o! unofficial assessors, still more igno-
rant than themselves ; while, in the other part of the same
island, the incumbrance was confined to tﬁe criminal divi-
sion of the field of law, and even there to the upper parts
of the ground; and while, on the continent, either no such
incumbrance was ever known, or was at a verv early period
got rid of ; these are among those points of legal history, the
obscurity of which seems to have given them up beyond
redemption to the arbitrary dominion of conjecture.

Thus much however appears with tolerable distinctness ;
vz, that, over a great part, if not the whole of that field,
over which the jurisdiction of a limited and even fixt num-
ber of assessors, under the denomination of jurymen, (petty
jurymen,) extends itself, the sort of function now exer-
cised by them was exercised by an unlimited and usually
much larger number of the inhabitants of the district in
question under the name of freeholders : by which denomi-
nation were distinguished the whole of that comparatively
small number of persons whose interests, according to the
notions moral and legal of that time, had any claim to no.
tice: and that, of this larger and imperfectly determinate
bndy, the part now called a jury, was a sort of select com-
mittee, gradually and by general consent, the result of gene-
ral convenience, substituted to the ever fluctuating and un-
wieldy whole.

But though, in one shape or other, the incumbrance has
from the earliest days of the existing constitution, been
clinging to the shoulders of the official judge, yet, in what.
soever shape it clung, it could not have been otherwise than
a troublesome one.

To the free exercise of his power the obstruction given by
it 1s sufficiently obvious: for, so often, and in such pro-
portion, as he found it necessary to give effect to a w:l/ on
their part, which, howsoever expressed, differed ultimately
from his own wishes, so often, and in the same proportion,
was his power converted into mpotence,

Supposing even liis wi// to liave been in every instance
pltimately and completely prevalent, and, notwithstanding
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the incumbrance, his power thus far unimpaired, even thus,
on comparing his situation with that of a judge the free-
dom of whose actions is unrestrained by any such incum-
brance, it will be manifest enough, that though his power
were ever so intire, one effect, inseparably attached to the
nature of this incumbrance, is—to afford, in one way or
other, perpetual distarbance to his ease.  All their desire is
to shape their_wills to" his, and for that purpose to know
what 1t is. Beitso. Yet to this purpose it may be ne-
cessary for him to mghe them know what it is; and sim-
}:le as it may be, to impress into their minds this article of
nowledge will, every now and then, require on his part,
one of those operations which cannot always be performed
without more or less disturbance to the operator’s ease.

On the other hand, suppose on their parts any reluct-
ance towards the adoption of his will, argument, in some
shape or other, would on his part be necessary to the sur-
mounting of that reluctance; and so much argument, so
much time and trouble consumed, so much disturbance
given to his case. Let there cven be no reluctance op-
posed to his will, yet, 1t in their conceptions there should
be any dificulty in comprehending it, stiM, to the removing
or endeavouring to remove any such difficulty, explanation,
in some shape or other, would be necessary: more con-
sumption of time and trouble; more disturbance given to
case.

But to a man in power, it neither then was, nor to this
time is, no, nor ever will be, natural to submit readily to
any such limitation to hus power as he can commodiously
get rid of : it neither then was, now is, nor ever will be,
natural to him, to suffer his own ease to remain exposed to
any disturbance, from which he can conveniently keep it
clear. To keep it to a certain degree ‘habitually clear of
-disturbance, may, from time to time, cost him more and
‘more labour, giving to his ease more and more disturbance.
But, be his expectations of neat profit, in that valuable shape,
verified, or not, by the event, his exertions will not the less
truly have had for their motive, the love of ease.

On both these accounts therefore, and in which ever of
the two shapes he found the wcight of this body of asses-
sors pressing upon him, the endeavours of the judge to shake
off or lighten the incumbrance cannot but have been co-
eval with its cxistence,

In the character of a sinister motive, becoming, in the
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bosom of the judge, an efficient cause of injustice, tke love
of ease seems hitherto to have almost escaped notice. But
it has not been the less cfficient; and of its efficiency ex-
emplification but too extensive will mect us as we advance.

§ 2. Fudges’ Defences against Checks—Corruption and
Deceptron.

HENCEFORWARD let us suppose the use of juries firmly
estabhished : and of the part originally acted by the promis-
cuous assembly to which this select commttee sacceeded, all
distinct remembrance, as well as desire, obliterated : obli-
terated by this primeeval Grenville Act, of which the record
is no where to be found.

For sccuring on the part of this select body of assessors,
whase office was to keep a check upon his will, a subser-
vience as constant and prompt as possible to that will, there.
by impairing as far as possible the vse and efficacy of that
check, three possible instruments, as above brought to view,
were afforded by the nature of the casc: viz. mtiimdation,
corruption, and deception : for such is the name that may
with propricty be given to the influence of understanding
over understanding, as often, and in proportion as the ex-
ercise of it 1s recognized as operating to the prejudice of
justice.

As 0 intimidation, in the character of an instrument of in-
fluence applicable to the purpose Lere in question, it must,
from the very first, have been too plainly mcompatible with
the acknowledged constitution ot this compound judica-
tory, and too insipportable to the feelings ot the people, ta
be 1n any thing like constant or even frequent use.* .

Of punishment applied to this sinister purpose by the sole
power of the judge, in the shape of pecuniary fine for in-
stance, examples scem to have been not altogether wanting.
But, forasmuch as such a pagtice could not have been per-
manently established, without the utter destruction of the
power of jurics, the existence of that power is a sufficient

* Attaint was, indeed, terrific enough, involving the utter ruin of all these
whose lot it was to suffer under it. but to the vinister purpose here in question it
was manifestly unsuitable; for it could not be mflicted on the refractory twelve,
without the concurrence of double the number ot other jurors, and those ren-
dgred by their rank sull mote highly proof agamst sinister influcnce, ip, everp
one of its three shapes, .

.
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proof that of that suffering, thoﬂﬁh a(rplied under the name
of punishment, and by judicial hands, the infliction could
never have been considered in any other light than that of
a casual act, committed under the spur of extraordinary ir-
ritation, by illegal violence.*

Corruption, the work of will operating upon will, and
deception, operating by the influence of understanding over
understanding, were therefore the only instruments affording
any promise of being regularly and steadily applicable to
this sinister service: viz. the securing of undue obsequi-
ousness on the part of juries.

§ 3. Corruption—Modes of applying it.

IN regard to corruption, the standing problem was, and‘i;,
s0 to order matters, that, on each given occasion in which
it may happen to the judge to take on any account an inte-
rest in the verdict of the jury, it shall depend upon his wi//,
with the sutest effect, and with the least trouble possible, to
mould it to his own desire.

To this purpose, on the occasion of each verdict, the
concurrence of two circumstances was, and is, necessary :

* In the State Trials we have a preccdent of a Judge, a Lord Chief Justice of
the King's Bench, who, to help satisfy the conscience of a Juror, treated him
with a good shaking-bout. The time was soon after the Restoration, anno 1664 :
the Chief Justice, a Hyde, a relation and protegé of Lord Clarendon’s: the
defendant, a Lleller, an Anabaptist: the libel purely of the heretical class, a
class of libels of which happily much has not been heard of late years, at least
under that name. It was however ¢ seditious and venomous” enough: and the
sedition and venom of it consisted in maintaining, contrary to the Liturgy, that
the proper age for Christians to be baptized at, was the age the apostles baptized
them at—with other abominations of the like stamp.

The juryman, through the medium of whose conscience the consciences of
the rest received satisfaction in this mode, had made a visit to the bench, and as
it should seem Ly deputation from his fellows: permission had been granted, in
consequence of their ¢ desire to know whether one of them might not come and
“speak with his Lordship, about something whereof they were in doubt.”
¢ Then the officer called one” (quaere by whom named—must it not have been by
the Judge?) ¢ and he was sct upon the clerk’s table, and the Judge and he whis-
¢ pered together a great while; and it was observed that the Judge, having his
“ hands upon hus shoulders, would frequently shake him as he spoke to am. Upon
¢ this person's returning, the whole jury quckly came in, and being according to
¢ custom called over by their names, the clerk proceeded=

¢ Clerk—Arc you agreed in your verdict ?

* Jury—Yes, yes. 2 St.Tr. 553.”

‘The unanimity thus promptly produced, by which species of influence was it
produced ? by the influence of unll over will, or by the influence of understand~
¥ng on understanding ? perhaps partly by the one, paruly by the other,
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1. That, in the event of their finding themselves in the
situation requisite, (viz. that of inhabitants of a jury-box)
there should exist a sufficient number of persons dz.?oud,
no matter by what causcs, to manifest the sort ot obsequi-
ousness requisite : 2. That matters should so have been or-
dered, that in that requisite situation the persons so disposed
should in each instance be to be fouqfi.

There are two courses or orders ot proceeding, in either
of which this supposed unjust, but supposed desired result
is capable of bemng produced: 1. Finding out persons in
whose instance the requisite disposition is already formed,
and tkereupon placing them in the situation requisite.—
2. Going to work with a set of persons already stationed
in the situation requisite, and to the persons, so situated,
giving the dzs{w:iti_on requisite.

The first ot these two courses is that which, having been
invented in the time of our ancestors, in a somewhat dis-
tant age, has from them received the name of packing :—a
name which, from the application at that time but too fre-
quently made of the practice, and thence habitually appre-
hended from it, has acquired a dyslogistic tinge: serving at
present to express, not merely the ﬁrach'cc iself, but the
sentiment of disapprobation excited by the idea of it, and
thus, by the principle ot association, attached to it.

Of the two courses, this antient one is evidently by far
the most simple.

In the other may be seen an example of a degree of re-
finement reserved for modern times. A number of persons
whose dispositions, in regard to the subject in question, are as
yet unformed or unknown, being collected—required to gene-
rate i thar breasts the disposition requisite. Such is the
problem, the solution of which was necessary to the pur-
suing of this second of the two courses. And, with what
success it has been accomplished, will, ere long it is sup-
posed, be not indistinctly visible.

For this purpose the following process stands alike ap-
proved by theory and experience.

Into the situation in question (it being a situation confer-
ing power—legal power) cause to be placed the number of
persons requisite (they being provided with the requisite
legal qualifications)—you possessing in your hands, to a cer-
tain extent, the faculty of influencing their interest or wel-
fare (that is, producing in their respective bosoms the sen-
sation of pain or pleasure, or the eventual absence of
cither)—and no preponderant force acting on the same
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bosoms in an opposite direction—these things being done,
the exercise of that power is thereafter at your command :
and this, whatsaever be the name given to the act of power
so exercised—such as verdict, judgment, decree, sentence, vote,
resolution, statute, law,

In the science of psychological or moral dynamics, of
which pohtical is one pranch, the above proposition, though
never yet perhaps reduced to any scientific form of words,
may be stated as a fundamental axiom: and among public
men, under whatsoever degree of incapacity libouring in
other respects, no man was ever yet tound fo any such de-
gree weak and incapable, as not to be sufliciently sensible
of the truth of it.

A man may receive his ten, twenty, thirty, any number
of thousand pounds a year, on pretence ot his occupying a
writing clerk’s place, and this without being any more able
than he is wlling to do the dutics of that place—and yet be
no less fully and adequately impressed with the truth of the
above proposition, long-winded as it is, than Bacon was,
and accordingly not only act, but get up and speak, accord-
ing to his mode of speaking, in exact conformity and con-
sequence: the orator, without parade or pedantic display of
hard-worded science, acting psychological dynamics, all the
while, and tv no less perfection, nor, if weld of u, less
perhaps to his surprise, than Monsieur Fourdan, when upon
being thercof informed by his preceptor, he found himself
talking prose.

For effecting the solution in question by the application
of the above axiom or rule, the simplest and most elegant
of all modes which hath as yet been invented, perhaps, it
may be added, which the science itself admits of, is—that
which you are enabled to put in practice, when the fune-
tions attached to the situation being, by a mass composed
of the matter of wealth or other objects of desire (instru-
ments or efficient cause of pleasure of any sort at com.
mand according to each man’s taste,) worked up into a
compound of an agreeable flavour, the continuance of the
person in question in the situation which enables him to
feed upon it, has been made dependent on your will. So
long as he continues in the sitwation, with such his allow.
ance in his hand, he will continue to feed upon it in his
heart—if not with thanksgiving for having been put into the
situation—at any rate, what is most to the purpese, with fear
of being put out of it,. in the event of his comporting him.
sif otherwise than as expected.
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Suppose, for example, the situation of a juryman thus at the
same time dulcificd, and (saving dismissal) fixed : the power of
dismissal, howsoever disguised, (and the more effcctually dis-
guised the better) being at the same time in your hands:
upon the very face of this statement it 15 evident, that (barr-
ing the accident of oppositc and preponderant torce as above-
mentioned) the verdict of the jury, so, far as depends upon
that juryman, is altogether at your command.®

In this mode of solution, a necessary step, we see, is the
placing the person in question in a sfuation in which he is
exposed to the action of the cflicient cause of influence:
vz, the matter, the ever pliant and ductile matter, which, in
your plastic bands, becomes the matter of rcward or the
matter of punic/zmcnf, according as be behaves himself. But
to the situation, as above described, permncace 15 neces-
sary : and this—partly because without a ceitain degree of
permanence the situation would not pessess sufficient value,
nor conscquently the fear of losing it act on his mind in
the character of an efficient cause of influence with a suf-
ficient degree of force: pautly because the correspondent
disposition—uwrz. a disposition duly prepared to yield to the
influence—the obsequiousness in a word—may not always be
capable of being produced in an instant, as in the case of
casting or stamping, but may now and then require some
length of &ime for the production of it, as in the casc of
modelling ov sculpture.

Here then we sce the difference between the antient and
the odern contrivance for nullitying ¢/-cks, and producing
acceptable verdicts. In the antient mode it was necessary
that, in the instance of each jurymau, the disposition to
obsequiousness should be ready tormed: en the other hand,
wherever this condition could be and was fuifilled, the
business was the work but of an instant, nor was any ap-
plication of influence necessary to the accomplishment of
it: in the modern mode it is not necessary, that the disposi-
tion to obsequiousness should, in the first instance, be al-
ready, as in the antient mode, completciy formed; nor even
that, at that period, it should, in any degree, have exist-
ence: but what 25 necessary is, on the part of the sitna~

* Corollary. In the same manner, and with the same mixt-mathematical
certainty, the required degree of obsequiousness may be generated, in the
bosoras of persens in any number, 1n whatsoever other situations placed, and
by whatsocver other names denominated: er. gr. Commouns, Lords ; Members
of a Conservative, Legislative, or any other sort of Lenate

~

C
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tion in question, a considerable degree of permanence: un-
derstand always eventual and defeasible permanence.

The two modes stand thus distinguished by the two dif-
ferent punciples, on which their efficiency respectively de-
pends : the antent mode, by the principle of chowce—of
selection—or, to call it by its established and proper name, the
principle of package—simple package—package toties quoties,
and without need of permanence :—the modern mode, by the
principle of permanence :—thence package, once for all, and
with the benefit of permanence.

In the last preceding chapter mention was made of the
principle of mutation, or continual change of persons, as
one of the cxpedients employed in the originai constitu-
tion of juries, for enubling them to act with effect in the
character in which they werc destined to act, vz, that of a
check upon the power ot the judge; and, in that view, for
securing them against any swister influence by which the
gﬁiciency of the check, so to be applied, might come to be
tmpaired, The principle, here mentioned, under the name
of the principle of permanence, consists cxactly, we see, in
the absence or removal of that tutclary and fundamental
principle.

The principle of permanence being thus palpably opposite
to one of the essential and acknowledged principles of Fury
trial, to have established it directly and avowedly would have
been plainly impracticable.  For cach court, for instance, a
determinate number of jurymen, consisting of the number
(twelve) necessary to compose a jury, with or without a few
supcrnumerarics, added for provision against accidents—to
each juryman his situation, whether by salary or fees, ren-
dered a destiable one—he, dt the same time, pronounced re -
moveablc—avowedly removeable—at the pleasure of the
judge or somc other dependent of the crown ;—on any such
plan, even in the most uninformed and incurious age, the
continuing to the institution the name of 7ury would scarcely
have sufficed to reconcile inen to an arrangement so palpa-
bly perverse—thus destructive of its manifest and mani-
festly iutendvd nature.

When a determination to subvert, as far as it might be
found practicable and convenient, this pait of the constitu-
tion had becn taken, whatsoever were the contrivance em-
ployed, it was scen to be altogether necessary there should
be some disguise or other put upon it. The business was
neither to be attempted openly, nor all at once.
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Four distinguishable conditions werc scen to be neces-
sary i—1. Power ot nomination virtually in the hands of the
Fudge :—o.. Emolument, suflicient in magmitude, and thence in
ordmary duration, to render the sitnation an agreeablz one,
and thence the loss of it an object of apprehension :—
3. Power of amotion, vi=. of removing a man from that
situation, also virtually in the hands o the Judge:—jy. In
cach case, the design so envcloped, as not to be seen
through. Al thesc points were accordingly accomplished.

One point morc required to be attended to.  To have at-
tempted to apply any such plan of deceit to all cases, and
all at once, would have been incompatible with tue success
of it:—for, the ¢ffect being produced in every instance, the
cffictent principles would have burst through the disguisc.

Applicd to all cases in which it was likely that the Judge,
or any of the servants of the crown, his confedcrates, would
have any special interest, it would be sufficient to their
purpose.  To the object thus limited, the plan was accord-
wngly confined : and thus far it has been accordingly found
to be but too practicable to carry the design into effect, and
without prejudice to the disguese.

Of all these several desiderare, the accomplishment will
nnw be bronght to view, as having been cficcted in and by
the consutution of the sort of body, termed a Specral Fury :
but, for the purpose of this exhibition, a scperate chapter
will be regnisite.

Compared with that mode, in which the principle em-
ployed 1s no other than that of simple package, nobody, it 1s
supposed, can be at a loss to sce how prodigions tke advan-
tage 1s which 1s gained by calling in the principle of per-
manence. Lo the way of simple package, evtenpore package,
every thing requires to be done afresh cach time: cach time
yon have to hunt out for your men: and whereabouts are
yon, 1f so it be that at the moment none that will suit you
are to be found?

Apply the principle of permanence, there they are—your
men—always at hand: and the longer you have had them
where they aie, the surer of them, on each occasion, you
may be.

Juries, packed in the o/d mode, are like wood-f. cons for
which the woods must be hunted ere they be in a state of
requisition for the cook—or like those wild horses which a
Spanish Crecle has to scamper after in the plains cre he

.15 in readincss to take his ride.  Juries packed in what will
ce2 .
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" be seen to be the new mode, packed with the 'advantage of
the principle of permanence, are like pigeons taken out of a
dove-house, or like those well-broken geldings which an
Englishman keeps in his stable.

In Furies, in a word, permanence is exactly what it is in
armies : it is the work of the same policy in both cases. It
was, when as yet there were no standing armies, that the
coarse and precarious operation of extemporc package,
packing without the aid of permancnce, was employed in
the case of juries. As our armues acquired their siability,
so did our Furies: and no-v that, under the pressure of na-
tional necessity, our armies, strengthened by that principle,
have swelled to so unexampled a magniwnde; now it is, as
will be seen, that without any such necessity, without any
‘other more cogent cause than convenrence, numbers in Juries
not being susceptible of increase, tiis part of the establish-
ment has 1eceived its improvement, and that to the degree
of perfection that will be seen in the shape of permanence :
say permanence, bLut niver withoit remembering the en.
creased facilitics it affords for package.

Convenience, and nothing more.  But what more was
needful ? For it was the convenience, as we shall see, of
Greut Characters, in those I gh Situaiiors, in which, in the
convenience of the wmdividaal, theie is apt to be more of
cogeney than in the neccisity of nations.

At the outset, packing having been practised, when as
yet there was in juries no such thing as permanence, the
principle of package came unavoidably to be spoken of an-
tecedently, and thus far in contradisunction to the princi-
ple of permanence.  But now, at this stage of the inquiry,
1t will be sufficiently 2pparent (it is lioped) that of these two
principles onc is included in the other: and ihat, by the
principle of permanence as apphied to juries, 1s to be under-
stood permanence and package tugether : package with the be-
nefit of permanence, and permancnce for the purpose of

package.

§ 4. Deception—>Modes of applying it- -Instruments for
the Apphcation of 1t.

CorrupTION being the instrument principally employed
on the occasion which gave rise to this little treatisc, a’eap-
:ca1, an instrument not more in use on this occasion than on
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any other; and the part here played by it no more than a
subordinate one—a very slight mention of it will be suffi-
cient here. Not that the mention of it will even here be
altogether out of place, corruption having among its effects
that of disposing a man not only to decceive others, but,
moreover 1n the first place, and for the better quieting of
his own conscience, to deceive himsclf.

On the present occasion, so far as deception is concerned,

the problem stands thus :—In cases where, if the conception
entertained of the case by the jury were adequate, viz. complete
and correct, their an/l, as declared by their verdict, would
be more or less apt to run counter to the wil/ of the
Judge, so to order matters, as that by means of some want of
completeness or correctness, vz, on the part of the concep-
tion entertained by them of that case, it may happen to their
will to coincide with that of the judge.

There are two ways, in either of which an effect thus
desirable may be brought about.

One is, by causing them to have a will, and that will
exactly the same with that of the judge.

The other is, by causing them not to have a will, vz, of
their own forming : of which state ot mind the necessary
consequence will be their adopting, without more ado, what-
socver wi/l may comc to be presented to them for that pur-
pose by the judge.

Of these two modes, this latter mode is by far the most
advantageous one. To the success of the former the crea-
tive or special. 1t is necessary that {resh labour sheuld be
begtowed upon the subject on the occasion of every cause :
by the other, the preventive or general mode, the business
is done once for all; and, without any fresh expence in the
article of labour, a perpetually renewed harvest of success
is reaped on the occasion of each individual cause: in the
one case the business is carried on in the retail, in the other
in the wholesale line,

In the case of corruption, the will of the party corrupt.
ed—ncre the jury, being formed by the will of the party
by whom or tor whose benefit the matter of corraption is
applied ; the state of the intellectnal faculty is immaterial,
nor 1s any sort of debility in it necessary to the production
of the cffect here supposed to be desired.

But where, in a question of fact or law, a will of his own
is40 be formed by a man, who having no natural interest
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at all in the busincss, has no interest at all in it, unless by
means ot corruption he has a factitious one, he cannot
have a will, other than onc to the formation of which the
use of the understanding is nccessary : and thus it 1s, that, if
so it be that his own understanding is not, with relation to the
matter in hand, in a state fit for use, that is, capable of being
apphied to use, bie is not only content but glad to borrow
one of the judge, whose care it is that, under the cover
of an act of the understanding, a wil/ ot lis own, moie or
less nicely folded up, shall be enclosed. '

By the understanding of a person placed in the situation
of judge, an influence will of course be exercised over
the understanding of cvery person standing in any such
situation as that ot juryman: and this influence, being on
all occasions applicable to all purposes good and bad, is
thereby applicable to all bad ones.

On thus occasion the part which is open for deceplion to
act is the giving to this influence a degree of strength be-
vond what properly Lelongs to it—such a degree of strength
as will enable i, upon occasion, on the spur of sinister in-
terest or passion, to act with advantage in a direction oppo-
site to that ol the dictates of justice.

In another work, (Scotck Reform, Letter 1,) it has al-
ready been shewn how complctely opposite the interast of
all judges, commonly called Dy that name, as wcll as of
all other men of law, has, thronghout their whole field of
action, all along been, and still continucs to sbe, to the
duty of judges, which is as much as to say to the interest of
the people i respect of the ends of justice : not onlyhis
fact, but the cause of it, wz. an.ill chosen mode of re-
muneration, has in that same work been already brounght to
view. QOf this opposition the cause and influcuce having
as yet in a very surall, if i any degree been mndarstoed, the
whole course ot action oi these functionar.es has conse-
quently been a comse of deception: ot deception practised
throughout that whole course ot action, «n ali sotis ot ocea-
sions, and upon all sorts of persons: upen mdividuals at
large, wn their character of swiors: upon jucors, in particu-
lar, in their character of jurors.

Of the two modes ot deception, sgeaal ard general, the
general has alrcady been shewn to be i cvery 1espect by far
the most convenient with reference 1o the pigsent purpose,
The general consists in forcng the people wuli whow
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you have to do, to borrow your unde_r:tanding, and, under
the cover of it, your will, by preventing them from having
any understandimg fit for use, and thence from having any will
applicable to the purpose. ) .

On this occasion the system of deception divides itself
into two branches—the first consists in rendering the sub-
ject-——whatever it be, law, rcligion, any thing=—in the pre=~
sent instance law, as incomprehensible? or (what is the per-
fection of incomprehensibility) as uncognoscible as possible
to all whom you have to deal with, and that to their own
conviction and satisfaction,

The other consists in doing whatsocver the nature of the
case admits of, towards raising in their minds, to as high a
pitch as possible, the estimate formed by them respectively
of the correctness and completeness of the knowledge pos-
sessed by yourself in relation to the same subject.

To the first end contribute, jargon, nonsense, absurdity,
surplusage, needless complication, falsehood—-cvery kind ot
intellectval nuisance, in every imoginable form: and this
the higher in degree and greater in quantity the better, with-
out any other restriction than what may be imposed by what-
ever caution may be nccessary to enable you to avoid coun-
teracting the other object last above-mentioned. .

Qf these two branches of the art of deception, the first
mentioned may be termed the depressive or humiliative ; the
other the selfexaltative.

The instruments applyiug or applicable to the purpose of
deception, as above distinguished, may be the more readily
comprehended by being distinguished into two  classes.
Thosc of the one may be termed the incorporeal instruments
of deception: and thongh, upon a principle of division and
nomenclature already attached to the subject, a complete
enumeration ot them would perhaps be scarce pracuicable,
a tolcrably sufficient sample of them has just been given;
wz. in the words jargon, nonsense, absum’f{y, and so
torth.

For the designation of the instruments of the other class
of these instruments, the term corporeal will of ccurse pre-
seat itself to the mind of every man who has read Black-
stone,

Under the class of corporeal instruments may be com.
prehended, besides the posts or other uprights by which
the level of the benck is elevated above that ot the jury-box,
the peculiar kabiliments by which the profession and the
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office together stand distinguished: outward and wvisible
signs of the inward and invisible graces and virtues, intel-
lectual and moral, that dwell within. These last, in conside-
ration of the incalculable nfluence which they are found to
excrt on the understanding of jurors and others, through the
mcdium of the imagination, may be morcover termed in-
struments of fascnation: and as, among heathen statuaries,
the circumstance of 7 man’s having oficiated with his own
hands in the character of his own godmaker was not found
to diminish his devotion towards such his God, so if, among
the inhabitants of the same jury-box, it should happen to
the makers of the several instruments of fascination, wuiz.
the furrier, the taylor, and the peruke-maker, to find them-
selves assembled and met together, there scems no reason to
suppose that, upon the minds of these several manufacturers,
the influence of the several articles, in the character of in-
struments of fascination, would be less efficient than upon
those of the other ¢ good men and true,” their colleagues.

Of these corporeal instruments the importance is the
greater, inasmuch as but for them, and the fascination pro-
duced by them, it seems not altogether easy to conceive,
how the first branch of the art should have been compatible
with the second, and how the stock of jargon, nonsense,
absurdity, and so forth, how abundant scever, should
have been conducive to, or even compatible with, the
design of raising, in the minds of the persons concerned, the
idea of the stock of 1eal knowledge possessed by those ex-
aited characters by whowm these incorporeal instruments of
deception have cver been so libe.ally employed,

Both sorts ol instruments, incorpor.al as well as corpo-
real, may moreover, if not in a strictly legal sensc, as sa-
vounng rather of the personalty than the realty, yet at any
late to a common intent, be suled and intitled heredita-
ments.

In 1clation to the corporeal hercditaments, the instru-
ments ot fascination, two things ought, notwithstanding,
to be observed—one is, that the fascination peiformed 1s
performed by the intrinsic and independent virtue of the
mstruments themselves, and that to the bearer, nothing
being on his part performed, or neccssary to be performed,
towards and in relation to the effect, no part of the
effect ought to be ascribed or imputed : the other is, that
were it not for the cvil company they are conpected
with, iz, that of the incorporeal instruments above-men-

.
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tioned, and the evil purposes to which the whole company
are so unhappily apt to be applied, the influence of these
corporeal instruments, notwithstanding the name of fascina-
tion so incontestibly belonging to it, might well be salutary
and beneficial upon the whole. It is only by the abuse, in
so far as abuse is mwade of them, that they operate in the cha-
racter of instrutaents of deception—the character in which
they belong to the present purpese: and if these corporeal
were sepatated from the incorporeal instruments and heredi-
taments abovc-meutioned, viz. the jargon, nonsense, and sor
forth, the abuse of the corporeal oncs would be separated
from the use.

Ot these scvesal insiruments of influence to whatsoever
purpose apphed, that of dccepuon cr any other, the effi-
ciency in that character will {:t may be said) naturally be the
same—necarly if not exactly the same, whether, in the con-
stitution of the jury in quacstion, the principle of perma-
nénce be or be not employed.

This may be admitted.  One means of influence however
there remains, coming under the head of influence of un-
derstanding on understanding, which is applicable with
peculiar advantage to the purpose of deception, and which
requires, as a necessary condition to its application, the ap-
plication of the principle of permanence.

When the judge and the jurymen become acquainted with:
cach others persons, being in a state of habitual intercourse,
a sort of connection, though it be but in the way of sym.
pathy, grows up between them: a friendship which, though
it be of that kind which has been called a_friendship of n-
equality, a fricndship betwixt the superior and the inferior,
betwixt wisdom and simplicity, is not to this purpose at least
the less powerful and effective. A look of complaceney in-
dicative of old acquaintance and mutual good understand-
ing, descending, 1f cver the dignity of the judge finds itself
reduced to descend to such benignity, from the heights of
the bench upon the leading man 1n the jury box, the bell-
wether is gained, the flock follow of course. A sort of
compact forms itsclf, under and in virtue of whick the man
of learning engages o afford direction, the child of sim.
plicity to follow it: this compact once formed, the pre.
sumption, which on any particular occasion should presume
to think and act tor itself, would be an act not only of teme-
rity, but of revolt and perfidy.
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CHAP. IV. SprciaL Jurigs, A SpecisL ENGINE oF
CorrupTION.

§ 1. The System bricfly stated.

WE bave seen what expedients the nature of the case af-
fords, for moulding juries into obsequiousness, principally
by means ot corruption; and thus divesting, as much as may
be, ot all reality, the appearance whiciy they exhibit of a
check to the arbitrary power of the judge.

We now come to speak of the wastrument or engine, con-
trived for that purpose; applied to it, and 1o this day con-
tinuing to be apphed to it, and with what disastrous success
will be seen as we advance.  This engme, in no small de.
gree a complicated one, is no other than the sort of jury
termed a speaial jury.,

A speaial jury 15 so termed to distinguish it from a commdn
Jury: this last name being reserved for the designation ot
the only sort of jury, which, till the invention of this spe.
cial mstrument ol corruption, was in existerce.

Above has been broaght to view, in the character of a
possible one, an arrangement, by means of which (bating
such rare and casual exceptions as are hiable to be now and
then produced by the irregularities of the human mind) a
body of men,, be they who they may, may be bronght into a
state of constaut and complete ohsequiousness to the will of
some person or persons, (1n the present instance the judge)
between whom and them the requisite soit of relation has,
in the manner there indicated, been established.  In the case
of a speaal jury, this possible artangement will be found to
have been, and to remain to this day, completely realized.

As of the true and o1:ginal jury, so of this wmpostrous
modern substitute, the origan lies buried in obscunity. Human
craft in every shape, and, in particular, in the shape of
lawyer-craft—human-craft, likc the mole, hides its ways from
the light ot day, and, as completely as possible, from human
eyes. ‘

The clearest view, as farasit goes, that we possess of thissort
of jury, isthat which is afforded to us by the statute-book : and,
in the statute-book, antecedently to the ycar 1730, bemg the
third year of the last reign, no mention of it 1s to ke found.
In a statute passed in that year (3 Geo. 2. c. 25.) the sort of
Jury 1 question is spoken of, in the way of iclerence, as o
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sort of tribunal actually in use :—finding it alrcady in exist-
ence, all that the statute does with it is to regulate 1.

In the way of amendment, this act was, i the course of
the same reign, followed by four others or parts of others:
viz. 4 Geo. 2. c. 7; 6 Geo.- 2. c. g7. making perpetual
g Geo. 2. c. 25; 24 Geo. ¢. c. 18; 29 Geo. 2. c. 19.*

In cach judicatory (viz. 1n each of the three Westminster-
hall jurytrial courts, King’s Benchp Common Plcas, and
Exchequer,) in the hands of an officer of the court, the
right-hand man and dependent of tue Chief Judge,t this
cluster of acts (to consider them together) found the effec-
tive nomination of these assessors, by whose power that of
the judge was in appearance to continue checked. Such are
the hands in which King, Lords, and Commons found the
faculty of reducing to a shadow the controul supposcd to be
exercised by a jury: and in the same hands, under the
direction oftheir learned and essentially treacherous guides,
in these same hands it has been left, .

In the hands ot the agents of the parties, in crown causes,
the solicitor ot the crown, acting under the direction of

&

* The aldest Fook of pructice (such is the denomination used, among lawyers,
to dcnote the hooks, 1 whichi a statement is given, of the operations and tnstru-
ments in use, 1n the different judicatories, m the cousse of judicial procedure)—
the oldc.t book ol practice, of which any mention is to be found n the Law
catalogucs, 1s Pouell's Attorney’s Academy, London, 1623.

Tn that hook, no such appellation occurs as that of a special jury, p. 141,
Ewghtpence a head bemng stated as the fee allowed to the jurors at Nust Praus, 1n
Guildhall, London ; fourpence 4 head 1s stated as the fee given to those to whom,
in case of a dcficiency in the number of regular jurors returned in the writ
culled the Haleas Corpora Juratorum, 1t huppens to be added to them, in the
character of Tules-men : at length tales de circumstantibus.

At present, the denomination of Tales-men 15 applied to such common jurors,
as e employcd to fill up casual deficrsnces in the number of spaal jurors: but,
al that time, they were but so many men taken (as their name imports) from the
ty-standers, to fill up the like defictencies in the number of common jurors. On
this oceaston mention may be seen made ot an imporiant office, vex. that of ¢ my
Lord’s Foot-Cloth Servant :” who of course would not be left unprovided with
his fee. And what would any one 1magine was that tee > Answer~-[Half as much
again as that of a regular Juryman ; thriceas much as that ot a tules-man. Forthe
purpose of tracing out the first menuon made of special juries, 1t would be mat-
ter of cunosity at least, to exanune the mwimediate books of practice between
1623 and 1730. #

+ [Right-hand man of the judge ] In the Kimg's Beuch two Masters: one oa the
crown sule, the other on the el «ude: in the Common Pleas, two Prothonota-
ries. in one bianch of the fvekeguar, a Deputy Lemcmbiaacer: i anoer, a
Deputy Clerk of the Pleas, called aiso the Master.

for, in the jadicial chaos, as ail manner of different things go by the same
name, 50 does the vame thing go by ull manner of dificzsi’ samgs.

0
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other scrvants of the crewn his superiors, they found the
faculty,- and the practice, of giving to each special juryman
@ fee, to an amount altogether unlimited: whether 1t was or
was not in their practice, or in their power, to keep back
the fee, till after he had earnt it to their satisfaction, does
not appear,

In one of these acts, (24 Geo. 2. c. 18. sec. 2.) reciting
that ** complaints are frequéntly made of the great and ex-
** travagant fees paid to jurymen under the authority of the
* mid recited acts,” parliament did indeed attempt to Jimit
this fee, v1z. to the sum of a guinca: but with how little suc-
cess may in due season be observed. (Part 1il. ch. 2.) This
guinea, however, was not merely a guinea for eack day of
service, but a guinea for eack cause tited in the compass of
that day : and to the number of such causes there was no
aertain limit : nor therefore to the number of daily guineas.*

§ 2. The Corruption briefly indicated.

SwcH, so far as could be exhibited by a rough outline,
and upon a small scale, was and 15 the actual state of prac-
tice. Now, in respect of such matters as influence, corrup-
tion, and obsequrousness, let us, upon the same scale, ob-
serve the fruits and consequences.

By means of the magnitude of the fee, and the situation of
the Aands, on which, on the occasion of eack wdividual
oause, it was thus made to depend by what individuals this
mass of emolument should be received, a regular corps had
thus gradually and sccretly been established, the members
nominated.in all cases by the dependent of the judge, that is
in effect by the judge himself—paid in private causes by in-
dividuals, but in crown causes by the servants of the crown :
a body of troops, taking its orders, in private causes, from
the judge alone, in crown causes, also immediately from the
judge, but in effect from the judge and the other servants of
the cromwm in conjunction, according to any agreement which
in each instance it happencd to them to have made. And'thus
it is that, in a Westminster-hall court, in a crewn cause, in-
cluding almost all causes in whicl the members of govern-

[ 'Daily Guineas.] Times newspaper, 16th Dec. 1800, “ Yesterday mornirng,
* in the Court of King’s Bench, Guildhall, eight causes for special juries ap~
“#pegred’in thielist for trial, They were all referred : in one only a verdict was
% waken, pro férmd, fortive plalntiff.” See Scotch Reform, Letier 4, . 77,
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ment, as such, are liable totake any'real interest—the fate of
the defendant rests altogether in the hands-of the dependent
set of jurors thus picked out from the rest. So much as
to the fact of the dependence : now as to the degree.  Of the
occupier of any lucrative situation; of the placcgnan who, by
any formal notification, is liable to be at any time removed
from his situation—removed by an officer, who himseif is
liable, in the same manner, to be disthissed by the king or
any of his servants, the dependence is commonlg consi-
dered as standing at the kighest point in the scale of strict
and perfect discipline. But a point still Aigher is oecupied
by the rort ot dependence which, in the manner we have
seen, has place in the case of a special juryman. For, by
the formality of express dismissicn, the attention of the
public mind is naturally, with a degree of force dependirg
on existing circumstances, pointed to the incident; and in
some cases, disapprobation from that quarter is in a greater
or less degree liable to be incurred: but, in the case of a
special juryman, let drop out of the list for lack of ob-
sequiousness, the right hand of the official agent of cor-
ruption scarce knows the deed, the negative deed, thus
committed by his left, :

§ 3. The System further developed.

SucH is the general result. By a few explanations the
corception obtainable of this mystery of iniquity may be
rendered more distinct and particular, though to any practi-
cal purpose, the proof need scarcely, nor perhaps can &, be
rendered more conclusive. o

Tle choice made, as above, by the immediate instrument
of the judge, 15 not absolutely without its limits ; but, by
the limits which it finds, no bar whatsoever, it will be seen,
is opposed to such a choice as can ever fail to be fully
adequate to every desirable purpose.

1. In the first place, forming the basis of all subsequent
operations, comes what may be terined The qualified List.

On the foot of the primarval practice, sgtt]ed before the
distinction between common and special jurymen was de-
vised, the members of the list which served as the gencral
fund out of which jurymen werc drawn for the purpose of
cach cause, were, and are, in each township, named bygshe
censtxdle of the township, on the supposition of their being
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possessed of certain pecimiary and other qualifications, fixed
upon by law. By the sheriff ot the county these elemen-
tary lists were, and are, collected int.» one aggregate, which,
as above, may be termed the qualified list :—the common and
special jury quahified bst.

2. By thegame hand, out of this list a selection is made
of such persons as, under the clauscs in the acts relative to
special juries, ave regarded as being provided with the .f/zccml
qualificgtions appointed by these acts. The mmnor and in-
cluded list, thus formed, muy be termed the special jury qua-
Ufied fist. The persons thus distinguised trom their fel-
lows, and by the distiuction qualificd tor being, in the cha-
racter of special jurymen, employed by the master, e judi-
cial officer above-mentioned, are, in the constable’s books,
designated by the title of Esquire.*

3. Among the members of this special jury qualified list,
persons whosc nases are lying constautly before hum, and
with whose characters, thewr number being so much smaller
(I speak of those for Middlesex, about 400)t he is at least as
well acquainted as the Chancellor ot the Exchequer with
those of the members ot the House of Commons, this right-
hand man of the judge,} this Master, this Master Pacter, as

* Phillips, p. 153, 160.

+ Ibid.

1 In Edmunds’s Soliator’s Gude to the Practice of the Office of Pleas in the
Exchequer, Londow 1794, are dwvers Bulls of Costs ; n one of which the cane of
a Spearal Jury s nwroduced.  In this part of the bill (p. 119) one of the tems
runs thus :— Paud the Afusia,” (the faculiar vame here given to the oflicer
whose proper official title (Scc 27 Finance Report, p 2i0) 1s Deputy Clerk of the
Pleas)—¢ Paid the Va-ter, .1 neming the 46 spec 1 jurors, 21, 25.”” Another runs
thus :—¢ Attending and wgaamg dirto the conacctions, &c. of the 48 yurors,
@g. 8d.” 'These 18 are (he t3 nommated by the Mesier Packer, and composing,
as above explamed, the gros occaswal sty frum winch the deductions of 14,
by the agents of (he parties un cach side, are allowed to be made.  But of whom
should thc ingnd i Le niade but of the master pucker, who s thus attended? For
it is at Jins office that the several wttendances chaved in this pait ot the bill are,
effery one of thom, paul: and Lo what propose micke the inquiry, if the official
person of whom 1t is made were not, by lns acquaintance with the ¢ connec-
tions,” &c. cr these jurors, i a condiion to answer 1t? Possessed of this
knowledge, and therelore capable of gving the benefit of 1t to all such persons,
in ¢ high situation,” to whom 1t may be agrecable to produce a proper title to 1t?
In < high situation,” such, for example, as the constellation of luminanes, for
the barking at whomn Mr. Cobbett and Mr. Justice Johnson were prosecuted and
convicted.  See further on chap. 8.—Nofe, that, in this Bl of Costs, the cause
is supposcd to be a couniry cause. yet, for learning the ¢ conncetions,” &'c. of
the jurors, 1t is not in the country, where their residence 1s, but m. toun, viz. at
thispackung office, that ¢ the tnquary™ 1s stated as being made.

If the office be thus capable of serving as an mtclligence officc in the case of
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he may be termed, chooses on the occasion, and for the pur-
pose of each cause, 48.* Of thesc 48, the list may be dis-
tingwished by the name of the gross occasional bist.

4. Yrom this gross occasional List, the agent of the party
or parties on each side of the cause, has the power of dis-
carding 12: which faculty, (the agent having of course his
fees for it) will, in the natural order of things, of course be
cxercised.t  But if, to this natural order of things so, on
any occasion, it should happen, that an exception should
take place, then, and in such case, it is by the master
packer that the defect is supplicd, and the opcration of dis-
carding performed.

5- Bethis as it may, of the remaining 24 is constituted
what may be termed the reduced bst.

Of eachh of these 24 the attendance is, or at least ought to
be, required by the sherifl by a summons, issued in obedience
to an ord>r or precepl, which contains the whole reduced bist,
and has been previously transmitted to him from the court.

6. The number actnally serving on a jury being no more
than 12, the object in view in summoning the 24 is to
secure the appearance of half that number. Ol those
wlo, on any given occasion, actually make their appear-
ance accordingly, the list may be termed the actual)y’) ap-
pearing or atteading list.

7. Be the number actually appearing what it may, the ig
whose names stand first upon the reduced list, are the 12
that serve. Of these the list may be termed the serving
&st.

If not so many as 12 make their appearance, then so
many as do appear being put upon the serving hst, the rest
are taken from among such persons as happen to be in at.
tendance in the chaiacter of common jurors.}

country gentlemen, whose residence is in Cornwall or in Cumberland, how much
more complete may not the information be expected to be when the subjects of
it are gusnea-men, all living in, or in the near vicimity of, the aggregate metro.
polis?

* Crompton and Sellon’s practice of B. R. (civil side) and C. B. 1. 437. Tidd's
practice of B. R. (civil side) p. 725. Impey’s practice of B. R. (civ:l siue) p. 239,
Hand’s practice of B. R. (crown side) 1805, p. 10. Edmunds’s practice of the
Exchequer (Pleas side) pp. 73—119.

t The solicitor for the treasury having a salary receives, it is supposed, no fees,
but, for the exercise of the faculty in question, adequatc inducements, 1 other
shapes, do not n that quarter seen very likely to be wanting

1 These, with reference to the special jury in question, are called tales-men.
But the persons to whom the denomination 15 on this occasion applied, are very



ge Chap. 1V. Special Furies, u Specz:al Engine of Corruption.

On the face of this statement, nobody surely can be
at a loss to understand how nugatory the power of discard.-
ing, though allowed to both sides, 1s, in the character either
ot abar, or so much as a check, to any sinister choice,
which the right-hand man of the judge, the master packer,
under all the sinister influence to which, 1n some cases, his
Principal stands exposed, may be disposed to make.

The wkole 48 being alike at his devotion, alike the crea-
tures of his choice, what matters it to him which of them
are the twelve that serve,

8. Of all these several lists, though not as yet distin-
guished any of them by names, viz. neither by the above
nor by any others in current use—the existence is neither
unknown nor disavowed, nor so much as endeavoured to be
concealed.

But another list, the existence of which though it scarcely
would be avowed, is not the less 1cal, and to which suspi-
cion has, it will be scen, already fastened a sort of mick-
name, is a list which, in the stile of sober sadness, may be
distinguished by the appellation of the select and secret qual-

Sred hst. Tt is a list, composed ot such members of the
gross quabfied hst, as by the grand elector so often men-
tioned—the Talleyrand of the respective courts—are rc-
garded as surc men: men who, being qualified for depen-
dence, may accordingly be themselves depended upon ; and
from among whom, upon each occasion, the gross occa-
sion.1l list, required for that occasion, may be securely taken
wihout fresh expence of thought.

§ 4. The Corruption and Dependence developed. .

THESE six* Grand Elcctors, have they, cach of them, a
separate list of this kind? or does one such list serve for
them in common? The answer is among those mysteries
which must, in a great degree, remain involved in their

differently circumstanced from those to whom it was originally applied; viz. in
the case of the original body of jurors before the innovation gave rise to the dis-
tinction between special and common jurors: the fales-men of thosc days were
men actually taken from the crowd of casual by-standers ; as, when giver at
length, their Latin denomination, fales de circumstantibus, imports.

# Courts three: King’s Begch and Exchequer, in the former, Grand Electors
or Master Packers, two: in the latter threo. Se¢ above, p. 27, note +.

2
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original darkness. What, as will hereafter be seen,* is cer-
tain 1s, that in, and for the use of, the Exchequer, alist of
this sort exists;=—exists with or without a name: what will
appear /)robab/e is, that if there be not a distinct list of this
sort Lept in, and for the use of the King’s Bench, the Exche-
quer list is occasionally resorted to tor King’s Bench service.

Ot these secretly enlisted, and, thoygh without words of
command pubhcly delivered, not the ‘ﬁ;ess perfectly disci-
plmcd troops, the number 1s of comse not known.

“But so well is the aature of thiem kvown, that it bas ob-
tained for them a famihar name: the coips heing termed,
the Gumea corps: tise nidbers ot it collecuvely Guneamen ;
and 1f token scparately this or that one 1s familiarly spoken
of as being concer ned and inle; ested in the Guinea trade.t

Ot the degree of dependence in which the situation places
a man, no unapt token may be found, in the multitude of
the persons whose desire of being placed in it is manifested
within a given district in a given length of tiume.

In 1808, Number ol persons, inhabitants ot Middlesex,
actually upon the guahbied Dst, 1100.3 Number of those
who m part of one year applied to be put upon that list,
addressing their application to one of the shentls, under
the ertoneous noton of its being in his power to put them
upon 1, upwaids of too§—all spoken of by him by ‘the

desciiption of ¢ respectable persons”’—not to speak of
others. 9]

* Part 1. Chap. 2 and 3.

.t [Cunea iade.]  Of this same Guinea Corps, the cxistence is, by a learned
correspondent of the late shenft Sir Richard Phullips, vz, the gentleman whom
we shall sec presently dating from Lurcoly’s Inn, and 1in a letter destined for
publicity, certified as matter of notoricty : and, though many a fact not true is
spoken of as true, yet, that a tact neither notorious nor true should by a man of
character be certified as notorious—by a man whose name though not pubhished
must have been signed-—does not scem to be in the ordinary course ot things.

Speaking (p. 175) of “ persons who from low situations in life have crept into
“a httle wdependence, and by artifice and collusion with the nfedior officers,
¢ get their names placed upon the freeholders’ list with the proper additions.
+eso Lknow several (says he) ot this description who are ludicrously described
as being deeply concerned and mterested wi the Guinea trade.”. . .. Letter, dated
fiom Lincoln’s Inn, Sept. 1808, to Shenyff Sir Richard Plallips, printed in his
Letter to the Lwery of London on the Duties of Sheryffs: London, 1808, 2d Edi-

tion, p. 175, See the Letter at length i Part I1. Chap. 7. of this work.
1 Phallips, p. 160.

§ Phillips, p. 173,
9 [Speak of others.) To Sir Richard Phillips, a considerable time before the ex-
piration of his shrevalty ¢ mosc than a hundred applications,” had, as he himself

.
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Two other sources require here to be brought to view,
from which the completeness and abjectness of dependence,
and the correspondent arbitrariness of the correlative power,
arc capable of receiving increase: 1. The facility and secu-
rity, with which the correspondent power created by such
dependcence is capable of being exercised: 2. The number
of the persons, by any one ot whom the power in ques.
tion is, with that sainc degree of facility, capable of being
excrcised over the one dependant in question.  On both
these accounts may be seen, m the instance of the Guinea
corps, a degrec of defrendence—in that of their secret rulers
a degree of arbitrary power—-such as it may not be easy to
match in any other mstance.

Consider, in the firct place, the number and quality of
the persons, in whom the dependant will be apt to view the
arbiters of his fate.  F7s1ble and vamediate possessors of this
power, two—and two only: thesc will be, in the first in-
stance, the master packer by wlhom the gross occasional
hst 1s formed—and, 1n a crown case, the crown soli-
citor by whom the candidate for a place in. the serving list
is liable to be discarded. .

But these are not, either of them, persons by whom, in
case of any sinister intcrest, the origmal simister interest
will'naturally be possessed: itis from other persons bekind
the curtain, persons in quality and number unknown to the
continually.employment-secking  and  everlastingly-depen.
dent guinea-man, that, in case of any such sinister interest,
and corresponding notificaiion ot superzor will, those osten-
stble and apparent officers will have taken their direction or
their cue. In these unknown occnpants of the region
situated behind the curtain, the trembling guinea-man will
behold so many phantoms, to the will of every one of
which, so far as it can be guessed a(, and to him presents
itself as reconcileable with that of the rest, it will be ne-
cessary for him to shape his pait in the verdict. Among
half a dozen of these high-seated spectres, w five, for ex-
ample, the verdict he joins in may, in his conception, be

assures us, p. 173, been received, soliciting to be put upon ¢ what they called
the special jury list.”” All these from persona termed by him ¢ respectable pems
sons:” whether to these were added any other applications, viz. from persons to
whom that denomination could not, in his judgment, be with propricty applied,
is not mentioned,
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matter of indifference. No matter: if to the remaining
saxth it be matter of anxiety, the liberty of the guinea-man
is as effectually killed by this single one, as it could hLave
been by all six.

Meantime neither with any of the phantoms behind the
curtain, nor with either of the two masses of humag flesh
subsisting, is it possible for the gumeagnan ever to come to
any soit of explanation. With the right-hand man of the
Judge it is scarce possible, with the crown solicitor it is
neither necessary nor natural, that he should ever have any
sort of intercourse.  His sin, the joining in a wrong vera
dict, is committed openly in the jury-box : his punishment—
removal out ot the sclect qualfied list, will be inflicted in
secret: yca, and so sccret, as not to be at any determi-
nate time made known even to the sinner himself. Of-
fended powerk inexorable, were it only because uncognosci=
ble: repentance rendered utterly unavailing by the very
nature of the case.*

Think now of the factlity and security, with which the
correspondent power, created by this sort of dependence,
may be, aye, and ever must be, cxercised. Say rather,
profited by, without being exercised. ‘To powers that need
never make their appearance, neither action, no, nor so much
as existence, is necessary to the production of the most un-
reserved obedience: existence sufficient to the purpose is
lent to them by the dependant’s fears. On the part
ot the invisible potentate, no previous Mandamus, no Let-
ires de Fussion are ever necessary : the effect is produced
without an atom of responsibility in any such high quarter,
in any the slightest shape.

How delighttul, yes, even in comparison of what it is at
present, would be the situation ot a Chancellor of the Exche-
quer, were the corps under A5 command subject to an
equally efficient Mutiny law, and thence in a state of equally
pertect discipline.  No need of ktéers, no nor so’ much as

* Thus, in a political libel Cause, the persons in whom the trembling Guinea-
man will behold so many eventually avenging angels, each of them a taming
sword in hand, ready to drive him out of hus paradise, ate mot only the master
on the crown side, the crown solicitor, and the gudges of the court, but, among
persons an high situations, all those who bave been either struck, or strick at, by
the instrument thus vulnerary to sentimental feelings. For a knot of them see
the case of the King against Cobbett, as reporied 11 Cobbett's Register, 2d Tune
1801—the grand modern edition ot the grand Star-chamler case de libellis fa-
nosis, as hereinafter brought to viewv,

D2
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of hints or winks, suggestive of the moral duty of resigna-
tion. No Whitbreads, no Madox’s to encounter: no wvoles
of tmnocence to frame after confessions of guilt : no previous
questions to move, and carry by main force. The thorns
that pierce the well-compacted bench he sits upon, would
not then be so pungent, but that it might be * i the power
even of money,” dross as it 1s (so there were but enough of
it) to assuage the smart.

How perfect soever the discipline of this corps, I speak
of the Guinea corps, may bc at present, its existence in any
such degree of perfection cannot have been of any very
antient date. Pomt d’argent, point de Suisse. Before the
situation was capable of being moulded into an instrument
of corruption, an efficient cause of sure obsequiousness—
it was necessary that a quantity of saccarine matter, suffi-
cient for the dulcification of it, should have been sccreted
and combined with it. But, even at present, keen and
numerous as we have seen the appctites to be that are ex-
cited by that matter, the quantity of it furnished in a year
is no greater (I speak always of Middlescx) than that which
1s extracted from 200 causes. )

At present, as already observed, the whole of the gros:
occasional list (48) being, on the occasion of each cause,
chosen in the first instance by the master packer, all taken
out of the select and secret list, with whose * connections,
&c.” he is so perfectly well acquainted ;—in this resular
and well-ordered state of things, which of them are Icft to
constitute the reduced hst, (24) of whom the 12 whose
names stand first upon the appearing hist will constitute the
serving hst, will, to him and his high-seated superiors, be,
as already observed, matter of complete indifference. But
at an early period of the special jury system, no such entire
security could have been possessed.  Of those with whose
dispositions he was sufficiently acquainted, they being at the
same time such on whom, 7f attending and serving, depen-
dence might be placed, there might not be above a dozen
of whose attendance he could be sure, and of the whole of
this dozen, supposing the right of discarding excrcised, he
might find himself deprived. In such a state of things,
the command of a verdict, even from special jurymen,
se~ms to have been matter of anxiety : and though, when
ouce cstablished, the faculty of discarding could not, as it
was thought, consistently with prudence, be absolutely
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taken away, yet what in this way was thought capable of
being done, without a too complete removal of the mask,
a too bare-faced act of injustice, was done.

Accordingly, in the gd of King William, anno 1690,
Holt being Lord Chief, Justice of the Kimng's Bench, ** a
standing regulation, if not at that time made, was at any
rate found to be in existence:* a regylation whereby it was
provided, that unless a special order were made for the pur-
pose, giving to the parties on both sides, and consequently
to the defendant, that faculty, it should not be exercised:
but the nomination should be compleated as well as begun,
by the officer of the court, the subordinate of the then re-
moveable and cormpletely dependent judge.t

Thus the ordinary course of practice at that time was—
not to allow any such faculty; and it was only where, hav-
ing been importuned for, it could not for shame be re-
fused, that it was granted.

Throughout the system of fechnical practice, so universal
is the practice of misrcpresentation and deceit, that it is matter
of continual uncertainty by what hand this or that branch of
business is actvally performed. Thus, in Equity practice,
of the mass of business stated in the books as being per-
tormed by the Master, an indcfinite and ever variable pro-
portion is 1eally performed by some clerk of his, the mas-
tor knowing nothing of the matter.  In any of these offices,
intimate on any occasion 2 suspicion of any thing not ex-
actly correct, whether in the article of probuty, attention, or
capacty, your mouth is stopped at once by a reference to
tie dignity and character ol the learned person, whose of-
fice 1s held nominally during good behaviour, virtually for
life, and who, attired in such resplendent robes, takes in
the Court of Chancery, in Westmmster-hall, his periodical
seat by the side of the Lord High Chancellor himself :
whereas in truth, on the occasion in question, the business

* Salkeld.

t To facihtate conception, the word regulat:on has hitherto been employed,
as above: the effect not being readily conccived, unless a tangible cause ades.
quate to the production of it, be conceived along with it. But the plain truth
is, there was no regulation in the case ; in the existing collections at least, no-
thing of this sort 1s to be found. Ilerc as clsewhere, there was nothing in the
case but what, in law language, is called practice: that s, a senes of arbitrary
acts, from which every man 1s left to frame his own concepuion of « law, iz,
such a l#w as, kad it had existence, would, in his conception, have formed a
sufficient wargant for those acts, but which, in reality, had no existence.
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was performed, the power exercised, a power over the pro-
perty of suitors to any amount in point of importance, ex-
ercised—not by this learned person, but by some underling
who is known to nobody, whose name appears no where,
and who being there to day, may b# gone to-morrow.

Thus in the case of the jury-packing business. In every
of the five packing officcs but one, the person by whom
the business is done is, in the several books of practice
above referred to, gra cly stated as being the master : and,
in each of those four mstar ces, so it may be or may not be.
But in one of them, viz. in the King's Benck office, crown
side, of the practice of which there¢ was no account ull
50 late as in the year 18c5 the public happencd to be fa-
voured with one by Mr. Hands, the packing business, it
appears, (p. 10) is performed, as it may happen, sometimes
by the master somctimes by Aus clerk.

This being the case in a crown cause, a libel cause for
example, whosoever it may happen to, to sce reason for
wishing to make himselt master of that useful article of
knowledge, which, in the Exchequer, accorling to Mr,
Edmunds, as above, persons conceined are so regularly so-
Iicitous to acquire, v2z. information concerning the * coir-
nections, €¢.” of persons qualified for being special jurors,
has lus chowce of two of these intelhgence-othees, one ot
them nferior 1 digmity, and thence perhaps supenior in obse-
Zuwumcss‘ and tractabibity, to what is likely to be commonly

nown or tmagined. ‘

For, according to Mi. Hands, [p. 10) after * the solici-
tor has got the master's appomtment on the rule to name
the jury” . .... itis “ the mater’s clerk” that © extracts,
out of*the sherifl’s book of jurors, the names and additions
of forty.eight:” and afterwards, * it either pasty does not
attend the master's appointment,” it is * the master or h:n
clerg” that ¢ strikes out for the absent party.”

§ 5. Aggregate Mischief of the System.

<
-

Or the mischief capable of resulting to the country from
thé application of this cagine of smister influence, the
quantity will, of course, depend on. the extent of which
the application of the instrument is susceptible. .

Cases of felony excepted, this extent coincides with that
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of jury trial : at Icast with that of jury trial in causes origi-
nating in any of the great Westminster-hall courts, n
every occasion it rests with either party to havea special
jury for asking for.¥* What is reserved to the court is only
to say, and that at a subsequent stage, by which of the par-
ties the extra expence shail be borne. Among the causes in
which the king 1s nominally the plaintif—in those to which
the name of crown causes is more commonly understood as
being confined—I mean those in which the servants of the
crown, as such, being substantially prosecutors, having the
prosccution under their care—the expence being borne out
of the taxes, all causes, it may well be imagined, become
special jury causes: and among these are King’s Bench libel
law caus=s, and, in comparison of these, (of which presently)
all other ¢crown canses will, to the purpose here in question,
be scen to be ot light importance. .

And here then we have not only the possible and proba-
ble, but actual extent of simister influence.

Of the sinister influence ot which the institution of
special juiies is thus the engine, the local sphere is indeed
confined, perhaps at least in a great degree, within the
bounds of London and Middlesex.  But, by causes not ne-
cessary to be here particularized, within this sphere are
bicnght, with scarce an exception, all causes that belong
to this most important class.

But thrs mischief, though the principal, forms but one in.
gredient, in a compound mass of mischief, in which, at
lcast, four distinguishable component elements may be
reckoned up.

t. Furst comes the injustice—the base and sordid injus-
tice—out of the common pockets of rich and poor, an al-
lowance given by the rich ¢ the rich, in compensation for
a burthen which, to those to whom the compensation is
gtven, is as nothing, but, to thosc to whom compensation
15 r¢fused, a scrious onc.t

# Phillips, p. 153. 3 Geo. II. Ch. 25. Sec. 15,

+ In1778, so considerable v-as the pressure of that vexation and cxpence,
that for a long course of years a species of tiaffic that had been invented by one
of the bailiffs to the shenfF of Middlesex, vz, the sale of a species of tndul-
gences, exempting men from that burthen, had composed a regular branch of
his revenue.  Having been proceeded against in tae way of attachment, as for a
contempt of the authority of the court, and self~convicted by answers to inter-
rogatories, he was sentenced to pay a fine of 200l and committed to prison,
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2. Then comes the pension fund—thus sccretly formed,
and though not altogether without the formal allowance, yet
as to its nature and application, completely without the ac-
tual cogmzance of parliament.

3. In the third place comes the application of this fund
to a purpose undentably hostile, and i its fendency—and, it
not remedied, 1n its sure ultimate effect, destiuctive to the
constitution ; destroying altogether 1o the extent of its in-
fluence (and under its influence me included, we sce, the
most important causes) the check which the power of the

there to remamn till the finc was paid.  King rosus Whitaker, B. R. 12 Feb.
1778.  Cowper’s Reports, p. 752. Such was the pressure i the small county of
Ofrddlescx: what must it have been, and sull be, in the lwrge ones?

When the class or 1ank in soctety, to which 1 man belongs, 15 1o a certain
degrec inferior, his interest has either no claim to any degree of consideration,
or, if to any, to none but a proportionably nfcrior degree of consideration s
when his rank in society nses to a certain level, his claim to have his interest
taken, to this or that cflect, for an object of conwderation, rives along wath at,
Such 1s the maxim which, from the earliest nimes down 1o the prosent inclusive,
has, though scldom very eaphaitly avowed, been not the less steadily and ¢x-
tensively acted upon and approved.

A collection ot the irstances, in which this maxim Las recened its applica-
tion, would be no uninteresting article; no unfit objcet, one of these days, for
the industry of @ commutee, In the statute book they mught be found in diplie-
rable abundance. The prescnt iestance may serve 1o one. OF the c1a apl.-
tude loohed out tor, as above, the only aueion cmployed was cif5a eprien,
"To leave without compensation for this burthen that great muacs of qualificd pui-
sons, who, in compuarison, were least able to bear Ity Was no mystice: to lemve
without compensation men selccted fer their extra opulence, distimguiched by no
other mark than that opulence, and thence by thor supenor abihity o bear the
burthen, eould have been an intolerable injustice. 1o common Jurvmen accord-
ingly the compensation has never been givan 1t has been conhined to speiul
jurors.

Whatsocver may have been the cause (for it remames involved in darkness) such
had betn the liberality which on these occawons had come 0 (acrene isddf,

. that, n the declared opimon of Parhiament, 1t was become: necesary to set -
mits tot. ¢ Wncereas greac complints, says the statute, {2 Geo, 2. e 1w, § 2.)
“are trequently made of the great and extiavagant focs, paid to jurymen, re-
«¢ tarned under the authority of the said tecited Acts.”  Limits weie o cord nugly
«tt o 1t by the designation of a Bixt swin, iz, a gunce, Which it shiould nol‘)lu'
lawful to excved.

So long ago as the year 1623, $d. per cause, the <ame in town and country,
was the fee, (as we have seen) that used to be given to cach lryman betoie the
distinction between specral and comron had come into exstence. How long the
e had stood, at that amount, at that tme, docs not appear. At that amount
it <tands at this day in the case of common jurors. Gandomen and squIes found
gentlemen and squires to take carc of them, as welf as Jad;es (See Pt 3, L0y
to sympathize with them. Farmcos, shopkecpers, and niaster hands rafis found
no such tnends.
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jury was designed, and is supposed, to apply to the arbi-
trary power of the judge.

4. Lastly—though, after mention of the preceding abuse,
the mention of this last is but an anticlimax, comcs the
facility which, by the permanence already become notori-
ous, is afforded to the casual corruptor: to any individual

to whose improbity it may occur to take advantage of the
facility thus afforded, ¢

To extinguish this facjlily, was the declared and princi-
pal object of the first of the series of statutes above-men-
tioned ; declared in two places, (g Geo. 2. c. 25. §r1.§4)

Corruption of jurors is, in the first of the two places,
spoken of as the notorious (j’at:_ permanence, the conti-
nuance of the same man 1 that sitvation, is in the Jast of
the two places spoken of as the cause.®

* Let not any such misconception take place, as that it is among the desigus
of these pages to present, in any unfavourable point of view, if individually
tahen, the characters of such persous to whose names 1t happens to have a place
in the numerous list in question: I mean the aggregate hist of persons, to the
number of about 400, set down in the books as qualified to serve as special jury.
men i the county ot Middlesex,  Among them the only persons, to whom so
much as the shadow of suspicion can attach, ate those, if any such there be,
who 2 names have been placed upon the select quahfied list: and of these the
Lames aie necessanly @ secaret—and that not only to the pullic at lurge, but, in
1any mstances, perhaps, to themselees,

‘hus much, however, seems scaicely to be open to dispute; 17z. that thig
came aelect and searet qualified list s asort of sink, a county sink, a common
cewer, mto which whatsoever human matter, 1f any such there be, “ is rotten
in the state of Middlesex”’—whatsoever human matter, endawed with the requi-
site pecamiary qualification, is, m the scantiest degree, provided with any such
qualitications as those ot prolaty and capacity, has a natural tendency te gravi-
tue,  Far be it from me to ¢ssert—{or, sure I am, 1t does not happen to myself
w0 Lnowe, that in that whole list so much as a single person deficient in either of
those respects would be to be found : all I mean to say i, that if any such per-
son or parsons do cxit—1fy n the whole quahfied list any such peccant matter
have exotence, the select and secret list, 1t any such there be, cannot but, of all
places, be the properest place to look for i, For i the character ol an adequate
cubsttute to dll other requisites, stands this one, 122 alwgrasusness: obsequi-
ovsness, ecpericaced or presumalle.  But to make proof ather of ths, or of any
other, qualification, to no one of them, unless it be the Joreman, ¢nt ever be
necessary, so much as to open his hips: no, nor to give any sign of ife, other
than sn assenting nod.  Neither by amprolaty m any shape, so long as it be not
to a certaun degree notorious, nor by ticapacity, so long as no commission of
lunacy has as yet been issued, can any lar be opposed to admisaon upon this
hiat: no, nor so much as to the {lamddess discharge of the functions of the
office.  And hence it 15, that the oftice, such 15 1t 15, lias become to the degrec
*hat has been seen (p. 83, note §).cven though it be not a sinccure, a natural ob-
sietof intrigue; nor that akove the icach of chaactes, in cevery respect, sq

5 .
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§ 6. Fiews of the Lawyers who penned the Acts.

THE confirmation given by the series of statutes, all of
them statutes of the last reign, to the use made of special
juries, this confirmation, and the prodigious extent to which
the practice has in couscquence been spread, have been al-
ready mentioned.

Of the lawyers with whom this series of statutes origi-
nated, or through whose hands it passed, the treacherous-
ness, though in this, any more than in any other, instance,
treacherousness of tlis sort ought not to excite surprize,
has not the less claim to notice,

The everlastingly vaunted use, and, if not the sole, at
least by far the principal use of juries, was the serving as a
check to arbitrary powecr that otherwise would have been in
the hands of judges. But, the mode of appointment con.
sidered, I proportion to the extent to which it prevailed,
by the substitution of this new-invented to the original
species of jury the cfficiency of this check was, in the first
instance, greatly debilitated, and left exposed to be at any
time utterly destroyed.  For the healing ot the wound thus
gwen to the constitution, nothing whatever was done by
these unfaithful trustees and unworthy representatives of
the people.

In the hands of the dependant subordinate of the judge,
to whose power the function of those his assessors was in
pretence designed to operate as a check, these pretended
reformers found the nomination of those same assessors :—
in those hands they found it, and in those same hands they
left 2
- By such practised eyes the fraud was by far too palpa-
ble to have passed unnoticed. As to the remedy nothing
could have been more obvious. In a selection made by
human judgment, under the influence of human selfishness
and improbuy, there was in any hands more or less danger:

their worthlessness be not notorious, the most worthless.  What more promis-
1ing instrument can power wish for when placed in weak or wicked hands? To
the case of country causes, so much of the mischief of this institution as is
ennfined to the anticonstitutional abuse has comparatively but little application
The great theatre in the metropolis enjoys almost a monopoly of the political
ibel law causes,
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a selection made, in the firss instance, by chance, corrected
afterwards by human judgment, under the influence of im-
purtiahiy, a neutial power, formed by the combination of
opposite partialities, there could be no such danger. The
expedient was too much in use, and too obvious, to escape
notize. Use will be made of it turther on in the composi-
tipn of the proposed remedy. .

~ The extent they found it occupying, (I mecan the special
g1y system) was not only bounded but cextremely narrow.
They rendered it boundless: and, by this new fangled and
corruptly constituted ti-bunal, all causcs that are considered
as coming under the denomination of 2mportant ones, have
accordingly been swallowed up.

To the party in the wrong, to the mali fide suitor, as
often as he sces his advantage n substituting, they gave the
power, the indcfeasible power, of substituting this uncon-
stitutional tribunal to the old constitutional one; and,
amongst others, to the servants of the crown, and to the
judges themselves, as often as it should happen to them, tgy
have any malevolent passion to gratify, or any sinister inte-
rest to promote, at the expence of justice.

Giving to their new tribunal a character so different from
that of the old one, which it has to so great a degree el-
bowed out—giving to a Board, secretly composed of com-
mussioners, paid, placed, and displaceable by the servants
ot the crown, the respected and almost sacred name of
_Fury, they thus contrived to transfer, to the counterfeit in-
stitution, all that attachment and confidence, so justly pos-
sessed by the genuine one which it supplants,

Finally, uor, in the extent, as well as confirmation, given to
this abuse, did they forget, that which Judge and Co. never
have forgotten, profit to their own firm.*

* The following particulass are tahen from Edmunds’s Solicitor's Guide to the
Office of Pleas in the Court of Exchequer, p. 119, as containing a fuller account
than 1 have found in any book delineative of the practice of any of thc other
coutts, In these particulars, the difference between court and court, if any,
cannot be considerablic:

1. To * the Master,” (meaning the Master Packer) for packing 2l. 2s.

N. B. The  Master” is the Deputy Clerk of the Pleas, called Master in cur-
rent language. The Deputy : for, on this side of the court the Principal, the
Clerk of the Pleas has no mere to do with this or any other part of the business,
than the other principal master packer, the Remembrancer, has on the other.

From this and other sources, anno 1797, the principal clerk of the Pleas (ap-
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CHAP. V. Jury UNANIMITY INCREASES THE CORRUP-
TION.

§ 1. The Effect of Corruption how secured by it.

Or the efficacy »f the system of corruption, of which
the institution of a special jury is the instrument, our con-
ception would be very inadequate, if the force given to
that engine by the obligation of what, in the case of a
jury, is called unanimity, were not taken into the account.

pointed by the Chancellor of the Exchequer to prevent justice from being sold
in that office too cheap) pocketed 318L. 12s. 6d. a year for doing nothing: his De-
puty (appointed by the principal) 318l. a year, for doing what was done, 27 Fi-
nence Report, anno 1798. To a Barrister for pretending to have moved for a
special jury, 10s. 6d.

N. B. Moved, i. e. applied to the court for a rule, ordering that there shall be
a specid jury, and by the act of signing his name expressing the assurance of

«Bis having made such application whereas, 1n truth, except the signing of this

Mfilce cervficate, nothing has been done by him, the rule bemg made out by an
officer, fee of course 1ccewved for it, under the judicatory, without the cognizance
of the jpdicatory, or any one of i1ty members.  (See Scotch Reform, Letter 1. De-
vices.)  For their paits, in this operauon of obtaining money on false pretences,
the elerk an con t,and the soliaator, between them, (the judge where needful lend-
ing of course his powcr) extract, (ertort would not be the proper word, ertortion
bemng a punishable crime) 4s. 10d. whereof 2s. 8d. to the cleik 1n court, 2s. 2d.
to the sohcitor.

The form in which their part of the system of false pretences is expressed i
in these words :-—*¢ Draang a bricf, and makmg a fair copy thercof to move for
¢ a special Jury,” so much:—¢ Paid a fee to counsel to move same,” (true) so
much: ¢ And attending hvm,” (true) ¢ and the court” (not true) ¢ for that pur-
¢ pose,” so much.

Paid (says one item) o the under sheriff’s ogent, aitending with freeholder'-

Look,=2l, 25.—~Two guincas to a man for pretending to hold a book ! a book con-
sisting of 400 lines, cach contuuing a man's name and abode. Instead of
plunder, suppose justice to have been the object, what would have been the
course? A paper with the names on it kept hanging up in the office: on any
change made in the list, notice of the change, or elsc a fresh paper, sent by the
post. Two guineas per cause, multiplied by 200, the number of special jury
causes in a year in this county, (Phillips, p. 150) makes, on this score alone,
4200, a year, pocketed by the under shenff for doing nothing.
% Po Judge and Co. (the attorney part of the partnership included) total profit
made up in this way appears, upon casting up to be, 7L 8s. 8d. But this 1s the
mununum rate, exclusive of casutlties: and, in a country cause, the profit of
the country attorney is not included in it; this, over and above the other ex-
pences, which equally have place whether the jury be a special or common onc -
«and to this account remains to be added as expence to the mdividual suitor 1n a
cause hetween A. and B., to the pullic, in a political lLlel cause, the fwclve
guineus given, at a guinea a picce, to the special jurors,
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But for this feature, for any purpose of corruption, a ma-
Jority, or at least half of the 12, all corrupied, would have
been necessary : under and by wrtue of this feature, one,
any one, gamned and properly armed, armed with the ne-
cessary degree of patience, suffices.

If the mode of formmg verdicts had been the work of
calm reflection, working by the light of experience, in a com-
paratively mature and enlightened age, some number, certain
of affording a majority on one side, wviz. an ~dd number,
would, on this as on other occasions, have been provided ;
and to the decision of that preponderating number
would of course have been given the effect of the con-
junct decision of the whole: witness the course taken for
securing a decision under the Grenville Act. .

But the age in which the mode of forming verdicts was
settled, being an age of remote antiquity, of such high an-
tiquity, that nothing more is known of it, except that it’
was an age of gross and crue! barbanism, the course taken
for the adjustment of that operation was different, and, com-
pared with any thing that was ever exhibited in any other
nation, no less extraordinary than it was barbarous. The
whole body of these assessors, ¢welve in number, being
corgﬁncd together in a certain situation, and in that situation
subjected to a mode of treatment, under which, unless in
time relieved from 1t, they would, at the end of a more or
less protracted course ot torture, be sure to perish: sub-
jected to this torture, but in the case of this as of other
torture, with power to refieve themselves from it: in the
present instance by declaring, each of them, the fact of
bis entertaining a certain persuasion (the persuasion ex-
pressed by their common werdict) whether really enteitained
by him or not: in this way it was that a joint decision,
called a verdict, expressed by a predetermined word or fornr
of words, was on each, and every occasion, extorted from
the whole twelve.  Such, for the declared purpose of se.
curing truth, veracity, veré dicta, for making sure that, on the
sort of occasion in question, whatever declarations of opi~
nion came to be made should be true—such was the expe--
dient invented in the 13th or 14th century—such the course
which st/l in the nineteenth continues to be pursved.

Here then, as often as in the number of twelve jurors,
any difference of opinion has had place, so often has
an act of wilful falshood, of mendacity, hud placc’?
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viz. in the instance of some number, from one to eleven,
included in the twelve, if not (as in the case of sinister
influence may at any tune happen) in the instance of all
twelve. For that it is in the nature or power of torture
—one and the same torture—as being apphied at the same
time and place to twelve persons, A, B, C, D, and so
forth, to produce a real change of opinion in any one
of them—or 1f it were, to render it more likely, that the
opinion of A, should change into that ot B, than that of
B, into that ot A, and so forth—is a proposition which,
upon reflection, will not, 1t is supposed, casily find any
person either to sign or so much as seriously to say it:
excepting always the case of lus being placed under the
action of any of those machine: for the production of peace,
concord, unanimly, or umformty, under tac pressure of
which any thing whatsoever —any one thing as well as any
other, is either said or signed.

But though what never can happen is, that by a quantity
of bedily pain or uneasmess, any real change should be
produced in the opimon formed by any human bewsg on a
subject that has no natural conmection with that pain or un-
casiness, yet what may very easily, and will naturally hap-
pen is, that either by thie cventual assurance of any given
quantity of pleaswie, or what comes to the samc thing by
the assurance of having at command a given quantity of
the instruments of pleasure 1 any shape—or by the even.
tual apprchension ofp any given quantty of pein or uneasi.
ness—a disposition may, 1n a bosom soo:hed with that as-
surance, or galled by that appichension, be produced—a
disposition—yes, and mercovar an cffective determination—
submit te that pain, for a greater length of time than any
during which the same pamn will be submitted to by a
bosom not acted upon in either way as above.

From this state of things follow two pracucal results—

1. Suppose no sinister influcnce (viz. of will over will) to
bave place, the verdict will always be conformable to the
opinion declared by that one of the jurors, in whose bosom
the prospect of the uncasiness to which, until the forma-
tion of the verdict, they will all be subjected, operates with
least force—more shortly, by him whose sensinlity to the
torture is least acute:—whose power of endurance is greatest.

2. Suppose any sinister influence to have place—an in.
fluence acting on the bosoms of any one or more of them
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in the same direction—while no sinister influence has place
in the bosoms of any of the rest ;—there are two cases, in
each of which the efficiency of the sinister influence, and
the delivery of a corresponding verdict, will take place of
course :—uiz. if on both sides, the power of endurance
(with referencc to the torture) be equal; or if in the bosom
operated on by the sinister influence in question (say the
fear of losing the situation at the guinea board) the force of
the fear produced by the sinister influence be any thing
more than equal to the quantity by which what wou/d
otherwise be the power of endurance on that side falls
short of the actual power of endurance on the other.

§ 2. Corruptors, regular or casual—both served by Una-
mmity.

Two sorts of corruptors have above teen indicated and
distinguished : the regular corruptor, judge and Co.; .the
casual corruptor, any ndwdual, to whom it may occur to
take advantage of the facilities, afforded by the institution
ot the guinea corps, for securing a verdict favourable to his
cause.

In whatsoever shape, and from whatsoever quarter, the
matter of ‘corruption be propused to be admumstered, for
securing the effect of it, no other contivance so effectual
as this of wnammity—forced and mendacious uranimity—
could possibly have been devised.

On so simple and casy a condition, as the being pre-
pared to endure, longer than any of his fellows, a degree
of bodily inconvenience which no persons so circum-
stanced were ever known to endure long, it gives to any
one of these jurors, that chooses thus to purchase it, the
power of all twelve.
 Two different sorts of causes, each with its appropriate
judicatory, may serve as examples of the assistance deriva-
ble by the two different species of corruptors from this one
common source,

. 1. A politrcal hibel cause—sole judicatory the King’s Bench—
15 1n a peculiar degree adapted to afford exercise, or rather
does of course and of use lf afford eiercise, to the sure and
safe and silent and “imperceptible operation of the regular
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corruptor, er rather corps of corruptors, whose kead quar-
ters-are at the crown office belonging to that honourable
court.

2. A smugghng cause,—ordinary, and among the courts
of technical procedure in practice, almost sole judicatory,
the Exchequer—is, under the invitation held out by the
permanent establishment of the Guinea corps, in a peculiar
degree adapted to the finding exercise for the dexterity of
the casual corruptor.

His soliciror (for, when the disposition to corrupt and
be corrupted is banished from the Treasury Bench, it will
be time encugh for a smuggler to despair of mecting with
it upon the 10ll of attornies) has solicitor (the same sort of

entleman who, a few years ago, would have answered to
;ahc name ol allorney) pursuing the instructions given to
him as above by Mr. Sn}if:tor Edmunds, (p. 119) « attends”
at one of the fiwe pucing offices above.mentioned, addresses
himself according to circumstances either to the acting
master pucker hunsclf, or to the clerk, who to this purposc
officiates occasionally as the master packer’s deputy—and,
according to inscruction, as above, makes his * inquiries
into the connections, &c. of the jurors.”......

Alas! what a round-about course 1s this I was about at-
tempting to delincate! As if a solicitor in the smuggling
line did not know his duty. )

The duty of an advocate is to take fees, and in return for
those fees to display to the utmost advantage whatsoever
falshoods the solicitor has put into his brief : the duty of the
solicstor is to put into such his bricf whatsoever falsechoods
promise to be so made usc of to the best advantage. It is
for this amongst other purposes, viz. for giving scope and
effect to such falsehoods, that, by alaw of the modern Medes
and Persians, suitors stand for ever excluded from the pre-
sence of the judge.

In the great system of delinquency, the smugglers
branch, as 1t has its é)rintz'pal;, viz. the smugglers themselves
who are called by that name, so has it amongst its accessa-
ries—its licenced accessarics after the fact—the ,lcarned
aiders, abettors, receivers, and comforters, of the aforcsaid
smugglers.

In virtue of that division of labour, which, by the for-
tuitous concourse of talents, disposition, and opportunities,
Bas been produced in the Court of Exchequer, besides ad.
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vocates of the inferior order, there is always a titleigowns-
man or two, regularly established, as any body may see, in
the smugghng line.

Can it be otherwise among solicitors ?

In the case of any or each such solicitor, let us then make
that supposition, the contrary of which would be alike in-
vidious and unnatural: let us suppose Jhim to know, and
knowing, to fulfil, in this bebalf, his duty: his duty towards
man; and, of his duty towards man, that more speciall
unperative branch, which is composed of his duty towar};'
the smuggler.

In speaking of the Master Packer, and his lists, a list
mentioned—as one that he ought to have, and having to
keep hung up, is (speaking of special jurors) the Gross qua-
ified list ;—as a list which 1t 1s natural he should have, but
not natural that he should keep hiing up, another under the
name of the Select and Secret qual fied list, or to give it its
other denomnation, the Gunea corps.

The solicitor in the smuggling line, can he be said to ful-
fill his duty as towards each, or any of his clients, if he
has not, either in his bureau or in his head, a list of the
several members of this corps—as correct and complete as it
is in the power of *“ 2nquiry” and industry to make it?

If in the whole flock of Guinea-men there be but a
single scabby sheep to be found, that one individual sheep
is his man :— ander the unammity system, that eme indivi-
dual secures the verdict.

As to the arguments by which he, whose duty it is to
offer the bribe, satisfics the conscience of the habitually ob-
sequious guinea-man of its being his duty to accept it,
any attempt to display them in detail would be alike super-
fluous and irelevant.  Necessity of smuggling—impossibility
f/‘ carrying on trade without 1t—informers, perjurers—never

elicve one of them—prosecution is persecution. . . .

Is it for any such purpose as that of brassing a gentleman's
judgment, that the httle compliment—the small retribution for
his trouble—is ready to be presented? Good heavens! no!—it
s only to engage his attention—his strict and unbussed atten-
tion—of which his detection of the system of perjury, which 1t
is known will be brought forward, will be the certan conse-
quence. . . . . )

But to what purpose go on encumbering the section any
further with any the slightest hints? Qur solicitor has heard
with due attention the speeches delivered from learned silk :
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he has read debates in newspapers :—poorly qualificd indeced
must he be for the exercise of this part of his duty, ;if on
the occasion of any such diplomacy he ever finds himself
at a loss. Come the worst to the worst, he can but go up
to the guinea-man, with his piece of paper in his hand, and
in a tone of blunt frankness speak out and say—/ook kere,
Sir! look at this five hundred pound; this very note shall
be yours, the very'day a verdict of Not Guilty is pro-
nounced.—Good Sir! you necd not stare so: it is but corrup-
tion, make the worst of i : and it's all for the good of trade.
In short, Sir, without corruption, no government can be car-
7vied on: it's @ known fact, agreed to on both sides o the
House.  And if government can’t, I should be glad to know,
Sir, how can trade ?

Well, Sir, we won’t differ about mames: if corruption is
not to your taste, lct us say influence :—and pray, Sir, were’s
the difference?

But, in onc and the same cause, suppose the regular
corruptor on one side, and the casual corruptor on the
otlicr :—in a case of this sort, how will the matter be
sctled ?

Fret not thysclf about any such case: it is a case that
can never happen: nor, if it were to happen, would there
be any difficulty in it.

In the libel lLine it can never happen: for, as every man
that eitliet, @rites or reads is by law a hbeller, there is no
such a prrson as a solicitor specially established in the hbel
line. The regular corruptor—or rather the phantom of the
regular cortuptor—for, (as we have seen) the phantom is
quite sufficient—this regular phantom, having here no com-
petitor, walks over the course.

In the smuggling line, it can almost as little happen. The
solicator for the simuggler is solicitous for the smuggler, be-
cause, and in 50 _far as, in being solicitous for his cltent, he
1s solicitous for Aumself. Here then we have the casual cer-
ruptor. The solicitor for the crown is not sohcitous for
what is called the crown: his solicitude, if he has any,
is more likely to be for the smuggler: because the more of
them escape a first time, the more there are that remain to
be prosecuted a second time ; and whether the smuggler be
caught or escape, the solicitor remains solicitor as before.

Here then, provided the fee be kandsome enough (for
proportions, it will be seen, must not be forgotten)—here it
1s the casual corruptor that walks over the course: as to the
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regular corruptor, every where but a pkantom, he is here a
phantom by much too weak to oppose to flesh and blood
any eflectual resistance.’ In the Excheguer, he is but a
pigmy: itis in the King’s Bench only, and there in the field
ot lbel law only, that Le is, as he will presently be seen to
be, a Guant.

But suppose, be it possible or no, 2 rea/ competition: a
solicitous casual corruptor on one side, a solicitous regular
corruptor »n the other: how (it may be asked) would mat.
ters be settled in this case?

In the Guinea trade, as in any otker trade, they would be
settled upon the principles of trade. Compliment offered, so
much down. Per contra, on taking stock, situation in the
Guinca trade, gross value, so much: situation not being in-
surable, either at the Equitable or the Amicable, say loss of
value, by Peril of false brethren, and shipwreck, in case of
non-obsequiousness, so much: balance, for or against ac-
cepting compliment, so much.

But at this rate (says somebody) we should have boughe
acquittals, especially in smuggling causes, as plenty as sham
pleas or sham bail—and of any suck degree of frequency, or
any thing approaching to it, are any indications to be found?

Have patience :—~things must have time to ripen. It isonly
within these few years, and under the auspices of the present
learned Chief, that the system has been raised to that height
in the scale of perfection, at which it will presently be seen
to stand. Earth must have #me to bring forth her increase :
especially in such a ficld as that of judicature, where if, of
those things which yield profit to the husbandman, the
growth of every thing is sure, yet even of those things the
growth of almost every thing is slow.

True it is, that, after fighting off till judgment, the swind-
ler, with another man’s money in his pocket, goes to eight
of the twelve Fudges in the Exchequer Chamber, e: to jfur
of them in the King’s Bench, as the case may be, and says
to them, (they appearing in the only mode of appearance
which they admit of, vzz. by this or that agent of theirs.) The
delay [vou have upon salz 15 cut out, I find, in fiecu much
of a length, let me have one of the longest: make out your
account : I know you deal for nothing but ready money: here
iis for you. Here we see perfection—the very summit of
the scale,

Expect not however that at the Guinea office, even at
that which is under the Exchequer, business of this sore

E 2
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should, at so early a period of the institution, be already tobe
transacted upon any such pleasant and easy terms, as with
the old establishcd firm, Judge and Co., the business of
which has for so many hundred years been conducted upon
the ¢rue principles of trade.

Expect not therefore to find alrcady established, by the
side of each delay-shop, a verdict-shop, at which, addressing
himself to a clerk of the Guinea Board, with as much
frankness as if in an Error-office it were a solicitor to
a swindler addressing himself to the clerk of the Errors, a
solicitor in the smuggling line may say—7The King against
suck an one—I am jc;gr the defendant: secure me a verdict!
penalty, so much: 5 per cent. upon that sum, so much: here
1215 _for you.

No:—to the prosperity of this branch of the trade, one
limit there is, which is sct by the very nature of the trade.

The regular corruptors are here the fair traders: casual,
such as smugglers, are but interlopers : between the fair
trader and the interloper there exists an evcrlastin(g jea-
lousy. This being the case, supposc this branch of trade
arrived even at its highest possible pitch of improvement—
no one Guinea-man could expect to sell any more verdicts
than one. His comrade would peach of course: he would
of course be let drop out of the list, and there would be an
end of him. Therefore, unless the casc be such that the
price offered for the verdict is more than a place at the
Board is worth, the Guinea-man is ne less incorruptible
than Casar’s wife was chaste.

Expect not every thing at once.  Arm yourself with pa-
tience. A few pages more, and—though you will not find
the curtain that scrcens the werdict-office so completely
drawn up, as that which once screcned the delay-offices has
now been for these eleven years—yet, should your patience
serve you till Part II. Chap. 3. a slight peep behind this
curtain you shall have,



53

CHAP. VI. Purproses, To WHICH INFLUENCE ON JURIES
MAY BE MADE SUBSERVIENT.

§ 1. Blind Confidence in Fudges not warrantable.

[

_IF, for confining the excrcise of it within the paths of
justice, the power of the Judge stood not in need of any
kind of check, the destruction of the sort of check which
was designed, and is supposed to be applied to it by the
functions of the jury, would not afford any just cause of
complaint, any demand for reformation.

If, in the situation of Judge, a man were not liable to
stand exposed to the action of any sinister interest, or delu-
sive passion, opposite to the interest of the public, in re-
spect of the ends of justice, viz. neither on ks own indivi
dual account, nor on account of any other individuals or
classes of men, whose interests or passions, by whatsoever
tie connected with his own, 1t may happen to him to
espouse—were such the rcal state ot things, on that suppo-
sition, the exercise—the independent and well.considered
exercise—of the functions et the jury would not, in the
character of a check to the power of the judge, be of any
use; nor therefore would any diminution of that indepen-
dence present any just cause of complaint, any demand
for reformation.

Not that, even on this supposition, the propriety of con-
tinuing the use »f juries, whose obsequiousness were thus
regarded as certain, would, in this or any other part of
the field of jury trial, be the practical inference. I\F : the
practical interence would be—that, in this part at least, of
that field, juries ought to be abolisked.

For sure it is, that if so cumbrous and expensive an ap-

endage as is the jury-box to the official benck were not use-
})ul. it would be much worse than useless, To the course of
judicature, in the character of a source of factitious com-
plication, and thence of factitious delay, vexation, and ex-
pence, it is, as it 25, an enormous—as at best 1t would be—=

a considerable incumbrance: while to such individuals as
are loaded with the duty of filling it without recompence,
the vexation is such as to constitute, as we have seen,* no

* Supra, Chap. 4. § 5.
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inconsiderable part of thc aggregate mass of public bur.
thens.*

In saying abolished—jures ought to be abolished—1 meen,
of course, abolished by proper authority—abolished by
Parliament :—not reduced to collections of puppets by the
machinations of judges.

But of the several propositions, thus brought to view,
for the purpose of ‘the argument, the contraries will, it is
supposed, be found true.

Throughout the whole field of special jury trial, for con-
fining the power of the judge—(meaning the exercise of it)
within the paths of justice, there exists much need of a
check, and that an eflicient one.

For, in the situation of judge, throughout the whole of
that field, (whatsoever is situated without that field be-
longs not to the present purpose,) a man is continually
exposed to the action of sinister interest, and delusive pas-
sion, acting in directions, opposite to the interest of the
public in respect of the ends of justice: to sinister interest
and passion, casually on his own individual account, much
more firequently on account of other individuals or classes
of men, whose intcrests or passions, by whatsocver tic can-
nected with his own, it may happen 1o him to espouse.

Throughout the whole ficld of s;ecial jury trial, obscqui-
ousness on the part of juries—obsequiousness (securcd, as
above, by corrupt influence) is theretore, if the above pro-
positions be true, prejudicial, in a high degree, to the inte-
rest of the public in respect of the ends of justice. I say
obseguioumcm thus secured: and if so, then so therefore
are 1ts above-mentioned efficient causes—uwiz. packing and
permanence.

* [Pullic Lurthens.] It was in these sentiments that, in another work (Sco/ck
Reform, Letter 1V.) on an occasion on which a show had been made of a dis-
position to improve, partly by mmports from England, so far as concerned the
cwil (i. e. non-penal) branch of law, the systemof yudicaturc in Scotland, consi-
derations were breught to view, tending to show, that, in the way of a;peal from
the decision pronounced by a swgl Judge, aftcr hearing and examining the
parties tace to face, (as in a case determr ined by a Court of Consciencein England,
a §mall-debt Court in Scotland, or a Justice of the Peace in cither kingdom) all
the advaniages derwed from the use of Jury-trial might be introduced into Scot-
tish judicature (not to speak of Englsh) and with great improvement=all the
inconveniences avoided.

To those by whom jury-trnial is considered n the character of an end, than
which nothing further need be looked for, or, if as a means, a means having,
for its sole end, creation, preservation, or increase of lawyer's profit—(and where
is thc man by whom it is cons:dered in any more rational or honcst point of
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§ 2. Interests, to the Action of whick Fudges are liable to be
exposed.

MoNEY, power, ease, and vengeance, these, together with re-
putation, so far at lcast as the efficient cause of felicity in this
shape may have the effect of serving asea security or means
of increase for it in any of those others—repntation, how
well or how ill soever deserved, may be set down as indi-
cative of the several interests by which, when acting in the
direction of sinister interests, the conduct of public func-
tionaries in general, and of Judges in particular, is, in a
morc particular degree, liable to be warped.

Partiality—uviz. in favour of the interests of this or that
other individual or class of men—will be apt to present it-
self as another interest—and certainly not an inefficient in-
terest—distinct from the above., Such as it is, the indica-
tion of it may however, in a certain sense, be comprized in
the above list: since by that one word are indicated the
several sorts of interests already spoken of as comprehended
in that list ; the only differcnce being in the personality of
the individual or individuals, whose interest is considered as
being at stake. The pecuniary or money interest, to the
action of which, in the character of a sinister interest, I
stand exposed, may have for its exterior cause a sum of
money which / myself am in a way to gain or lose, or a
sum of money which another person whose interests I
espouse, may be in a way to gain or lose: and so in regard
to powtr, ease, vengeance, and reputation, as above.

Of these objects of desire, money and power, especially
if considered with reference to no other person than the
functionary himself, present, on the present occasion, com-
paratively speaking, but little matter for attention. To the
Judge himself, money and power are secured by office : se-
cured and fixt, out of the reach of receiving augmentation,
any more than diminution, at the hands of juries: so far as

view?) the attachment manifested towards the institution on this occasion will
be apt to present itsclf as inconsistent with the lmits proposed for it on that
other.

Verily, verily, bath the defence on this eccasion, and the proposed limitation
in that other, are part and parcel of one and the same plan, in which, to the
exclusion of all other ends, the several ends of justice have all of them been di-
ligently looked out for, and conjunctly, and—as far as consistency could be se-
dured by endeavours—tonsistently pursued.

5



56 Chap. VI. Purposes, Influence on Juries ts applicable to.

iower is concerned, those cases excepted, if any such there
appen to be, (for they arc but of casual occurrence,) in
which, the affections of the Judge taking an interest, in the
way of partialities,* in the event of the cause, it may hap-
en to ks power, in the event of his endcavouring to af-
?ord to that partiality a gratification at the expence of jus-
tice, to find, in thcfower of the jury, an opposing check.

Love of case and desire gf vengeance, may therefore be set

_ down as the two passions or affections, from the influence
ot which, for want of such check as the power ot a jury
was intended to apply, the interests of justice are most cx-
posed to suffer in such hands.

Love of ease applics, and applics alike, to all sorts of
causes : vengeance, unless by mere accident, to but one,
and that comparatively a narrow one, wviz. bbel causes; but
that, with reference to the interest of the public, so impor-
tant a one, that all others shrink as it were to nothing in
comparison of it.

Not only money and power, but digmty and respect, being
securcd by office, the chiet object ot solicitude and pur-
suit remaining to the Judge, 15 eace.  But, so far as juy
trial is concerned, the case ot the Fudge is as the obsequicus-
ness of the jury. These volunteers, so different from some
others, being by the very nature of their situation, and
without need of cxertion any where, kept in a state of con-
stant prerparation and established discipline, waiting and
wanting for nothing but the ward of command, and drilled

* I remember hearing partialitics, and even the habit of partiality imputed by
many to Lord Mansfield : I cannot take upon me to say with what truth. Partly
by situation, partly by disposition, exposed to party enmity, so he accordingly
was to calumny. ¢ Lord Mansfield,” (said his everlasting rival and adversary
Lord Camden once) ¢ Lord Mansficld has a way of saying—Itisa rule with me—
“ an inviolable rule—never to hear a syllable said out of court about any cause
4 that either 1s, or is in the smallest degree likely to come, before me.” ¢ Now
¢ I—for my part”—(observed Lord Camden) 1 could hear as mauy people as
*¢ choosc it talk to me about their causes—it would never make any the slightese
“ impression upon me.” . . . . Such was the anecdote whispered ro me (Lord
Camden humself at no great distance) by a noble friend of his, by whom I was
bid to receive it as conclusive evidence of heroie purity. i

In the days of chvalry, when it happtned to the kmght and his princess to
fir.d themstlves tete-a-fete upon their travels, and the place of repose, as would
sometimes happen, oftered but one bed, @ draun sivord, placed in a proper
direction, sufficed to prescrve whatever was proper to be preserved.  This was
in days of yore, when pigs were swine, and so forth, In the.e degenerate
days, the sccurity afforded by a brick-u all would, in the minds of the censors-
pus multitude, be apt to command more confidences
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into that sort and degree of intelligence, which is sufficient
for the understanding it, labour, on the part of the Judge,
1s reduced to its mintmum, ease raised to its maximum. If
circumstances be to such a degree favourable, that not so
much as the show of explanation is found necessary, so
much the better : —at the worst, all anxiety, and with it the
greater part-of the labour, is removeq by the pre-established
frarmony.

Nor, in this way, is the reputation of the Judge worse
provided for than his ease.  Be the man in power who he
may, what can be more flattering to him, what, to a super-
ficial view at least, more honourable, than the known lact,
that under the name of opinion, upon all whose lot has fixt
them within the sphere of his intercourse and his influence,
his 2/l has habitually the effect of law.*

For the operations of the sinister interest created by the
love of ease, every sort of cause, and every sort of judica-
tory, presents, almost in equal degree, a favourable theatre.

Instead of love of ease, say, for shortness, Sloth: which,
though under the Pagan dispensation, neither god nor goddess,
not mnkin% higher than with Syrens,t is not in our days the
less powertul ; whatsoever might have been her influence in
those early times. It is to Slotk that, by official persons of
all sorts and sizes, but particularly the highest, sacrifices are
made continually, and inall shapes: in all shapes, and in
particular 1n that of justice, the only one which belongs to
the present purpose. Of a sacrifice of this sort, a sketch,
taken pretty much in detail, has already been given in an.
other work, Scotch Reform, Letter 4, pp. 77-78. Be-
witching Syren! A little while, and even before these pages
arc at an end, we shall see a pre-eminently learned and most
reverend person confessing his passion for her, with scarce
a gauze before his face.  Part II. Chap. 4. .

Plutus is apt to betray /is votaries: to him justice cannot
readily be sacrificed but in a tangible shape. Syren Desidia

* This was among the well-known glories of Lord Mansfield, This the finale
of his praises, sounded in his cars, in such dulcet accents, by his sergeant trum-
peter (who was moreover one of his Master Packers) Sir James Burrow.

¢ ] have not been consuited, and I 1ull be hecard,” exclaimed one of his
puisnes once, Mr. Justice Willes. At the distance of some fiye-and-thirty or
torty years, the feminine scream, issuing out of a manly frame, still tingles in
my cars, Whether any note is to be found of it in the Reports of Sir James
Buriow, may be left to be imagned.

+ —Improba Syren
Desidia. Horee®



48 Chap. V1. Purposes, Influence on Furies is applicable to.

keeps her secrets better: so well indeed, that without hard
Iabaur in other quarters, and in no small quantity, sacri-
fices made to her can seldom be brought to light. Even
when a mischance of this sort happens to them, the mis-
chief, be it everso enormous, finds the public —the English
public at least—comparatively indifferent toit. John Bull—
the representative of this most enlightened of all publics—
is a person somewhat hard of hearing, and unless by the
chink of money, and that a good round sum—the irascible
part of his frame is not casily put into a ferment: and, even
then, it is not so much by the mischief which the public
suffers, be it ever so heavy, as by the sum of money which
the wrong-doer pockets, be it ever so light, that his fire is
kiridled. Mischief, if the truth may be spoken, does not
much disquiet him, so long as he sees nobody who is the
better for it.

The love of ease is too gentle a passion to be a very active
one: but what it wants in energy it makes up in extent:
for, there is neither cause nor judicatory, in which there is
not place for it. As to vengeance it is only now and then,
and by accident, that it comes upon the stage of judicature :
but when it does, such is its force, that, in the character of
a sinister interest, no interest, to the action of whigh that
situation is ordinarily exposed, can compare with it. For
the exhibition of the triumphs of this tyrant passion, and of
the sacrifices made to it, the King’s Bench is, by patent, the
great and sole King’s theatre; tﬁe liberty of the press, its
victim; libel law, the instrument of sacrifice,

Behind this sinister interest lurks, frequently at least, if
not constantly, anoiher, viz. self-preservation; an interest,
than which, to judge of it from this its general name, no-
thing should be more innocent and uncensurable, But se//-
preservation is preservation of one’s self from evil in any
shape: a specics of evil, which will be presently seen to be
impending—and that too an evil from which, by so pleasant
an operation as that of the gratification of vengeance, a Judge,
in that situation, feels himself every now and then called

"upon to preserve himself, and with himself, his partners
Yn the firm of fudge and Co. together with abundance of his
friends, is—the loss of an indefinitely extensive lot of money
or power—whether in posscssion, or, though not in posses-
sion, regarded-as within reach :—uviz. whatever portion of
cither is not recognized as being the offspring of any species
of abuse? -
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Of the several departments of government, howsoever
carved out and distinguished—judicial, financial, military,
naval, and so forth—suppose that in all, or any of them,
abuses exist—abuses, from which the persons, or some of
the persons, by whom thosc departments are respectively
filled, derive, each of them, in some sh.ape or other, a sinis-
ter advantage. In this state of things, if there be any such
thing as an instrument, by the opérations of which all
such abuses, without distinction, are liable to te exposed £o
view, the tendency of it is thereby to act with hostile
effect, against the scveral sinister interests of all these seve-
ral public functionarics; whom thereupon, by necessary
consequence, it finds engaged, all of them, by a common
interest, to oppose themselves with all their means, and all
their might, not only to its influence, but to its very exist-
ence.  An instrument of this all-illuminating and all-pre-
serving nature, is what the country supposes itself to pos-
sess in a free press; and would actually possess, if the press
were free as it is supposed to be. .

&

$ 3. Interests, to the simster Action of which English Fudges
. stahd actually exposed.

Tuus much as to the interests, to the action of which,
{in the direction and character of sinister interests) the pro-
Lity of a Judge, in every age and ceuntry, is &able to stand
exposed.

But—not to speak of the footing on which the matter
may stand in this or that other country—in England at least,
so far as concerns pecumary interest—the most uniformly
active and generally irresistible of all sinister interests—~the
degree in which the probity of a Judge has ever stood, and
stiﬁ continues to stand, exposed—in mecharical language, to
the action of sinister interest—in chemical language, to the
action of the matter of corruption—is such as cannot any
where be exceeded. ‘

Paid as he is paid—and were he even paid on any purer
principle—trained as he has been trained—draughted from
the corps from which he has been draughted—not only his
interests, but the prejudices begotten by those interests, are
in a state of constant, universal, and diametrical opposition
to his duty—to every branck of that duty—to eve;%' one,
without exception, of the ends of justice—(Scotch Reform,
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Letter 1. p. 5.)—to the several most immediate ends, not to
look out for any remoter ends :—to the co/lateral ends—avoid-
ance of unnecessary delay, wvexation, and expence—to the
main ends, avoidance of denial of justice, and of undue de-
cision to the prejudice of the plantiff's side, and avoidance
of undue decision to the prejudice of the defendant’s side.
In a word, in exact proportion as by, or under, the autho-
rity of this Diwes the suitors are tormented ; he himself—
not only in his preceding character of Advocate had been
used to be, but in his present character of ]udge continues
to be—comforted !

Not a delinquent, high or low—but especially not a kigh
and powerful delinquent—with whom he is not linked by the
bands of a common interest. Not a wrong, from which, if
not certainly and immediately, at any rate in respect of its
natural and frequently efficacious tendency, he does not de-
rive a profit. "The more wrongs the more causes; and the
more causes the more fees !

Not an imaginable channel (that of punishable éridery
alone excepted) in which, in the shape of the matter of
corruption, the matter of wealth does not, under the name
of fees, flow in daily streams into the pocket and bosom of
the Judge.—1. Receipt of fees in virtue of his own office
under his own name. 2. Fee-yielding office, given in ap-
pearance to a clerk, out of whose hands the profits of it are
squeezed. g. Sale of a fee-yielding office for full value.
4- Fine or bonus on admission. 5. Fee-yielding office given
m licu, and to the saving of the expence, of other provi-
sion for a son, or other near relation or dependent, he doing
the duty. 6. Or clse not doing the duty, but paying a de-
puty. 7. Fee.yielding office given, or the profits of it
made payable, to persons standing as ¢rustees, for a principal
declared or undeclared; if undeclared, supposed of course
10 be the Judge himself.

No other country upon earth, in which among Judges—
(I speak always ot those of the highest rank, to whom alone
the mame is given, and by whom the great and happily un-
corrupt body of those functionaries is ruled,) no other coun.
try upon carth in which, in this highest rank, amongst these
monopolizers of the honour so justly due to the function,
cotruption has place to an extent a,pproaching to that to
which it has spread in this country of pretended purity, or
in which it is possible that any thing like equal profit should
be made by it, In other countrics, not being practicable
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but in the shape of bribery or extortion, practices proscribed
by law, and necessarily open to detection, it is but casual:
in England, being, in all these other forms that have been
mentioned, either flegalized, or seated above the reach of
puniskment, it is, in that highest rank, constant and universal.

By means of sine-cures in general, and judicial sine-cure
offices in particular, whatsoever money is levied upon the
subject is so much extracted from him on false pretences:
the tyranny of extortion, and the tuTilude of sw.ndhing, are
combined init. In the case of judicial sine-cures, by the
very men by whom these enormitics are punished—punished
in cases in which they derive a profit from the punishment,
and none from the practice—these same enormities are not
only connived at, but participated 1n, and the profit pocketed.

Falsehood—corrupt and wilful falsechood—mendacity, in a
word—the common instrument of all wrong—was, in the in-
stance of all those judicatories (as any man may see even in
Blacksione) among the notorious foundations or instruments
ot their power: and, in every one of them, from the be-
ginning of cach cause to the end, sometimes by the /ps'or
the kand, always under the ¢yes of the Judge, matter of
constant.and universal practice. Not one of them, in which
it is—got merely allowed of, but encouraged; and not only
encouraged, but forced, inexorably forced. Without so
much as an attempt at argument, in the very teeth of com-
mon sense, falsehood, the irreconcileable enemy of justice—

Jalsehood, under the name of fichon—is passed off by them
upon the deluded people—passed off as the true friend and
necessary instrument of justice! .

In such a state of things, behold two propositions, between
which the perplexed and deluded people are left to make
their choice :~=1. That falschood—wiliful, deliberate, and ra-
pacious falsehood—is not a vice: or ¢. That it is in the
power of man—of every man who has the power of a
Judge—to wask away the filth of Vice, and transform her
into Virtue.

Hence, if mendacity and rapacity be vices, the very sink
of vice is the seat of the titled lawyer, who, to his other
titles, blushes not to add that of Custos Morum—Guardian
of the public morals: asif the most noted among procuresses
were regularly to write herself over her door—Guardian of
Jemale chastity!

In the character of an instrument of corruption, for the
depravation of the moral part of man’s frame, falsehoed
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Mas been scarcely more useful to them, more actively em-
ployed, or more deservedly prized by them, tiwn in'that of
an instrument of deception, tor the debilitation, /)rruersion,
eonfusion, and depravation, of the intellectual faculty,

Fiction accordingly has scarcely been more serviceable in
the character of an engine for the accumulation of undue
profit and il]egal power, than in the character of a species
and source of nonsense, by which the eyc of the understand-
ing, being blinded or bewildered, is thus prevented from
sefeing the absurdity and wickedness which 1s at the bottom
o1 1t.

In every one of these paths of depravity, the most de-
praved system that can be found in any other country is left
far behind. ‘¢ Swearmg™ (says one of the characters in a
French drama) * constitutes the ground-work of English
‘ conversation:” Lying, he might have said without any
such hyperbole, lying and nonsense compose the ground-
work of English judicature, In Rome-bred law in general—
mn the Scotch edition of it in particular—fiction is a wart,
which here and there deforms the face of justice : in Eng-
Yish law, fiction is a syphils, which runs in every vein, and
carries into every part of the system the principle of rot
tenness. ’ ot

Let us steer clear of exaggeration.—In this, as in other
parts of the field of law, to plant new abuses is not-even
now so easy as to preserve the o/d: and as the resisting
strength of the public mind increases, the difficulty cannot
but increasc.

But it the stock alrcady in existence be in any degree
greater than what is desirable, and especially if among them
there be any of so hardy a nature as, without need of fur-
ther care, to keep on growing of themselves, no very
powerful plea, it is presumed, will, by this admission, be
afforded, in favour of any such unbounded confidence, as
must be bespoken for fudges, by any person, to whom the
check, supposed to be applied to their power by that of
juries, is regarded as superfluous.

Keeping our minds fixt on jury trial, and the extent to
which it is capable of operating, in the character of d check
to the enormities above.mentipned, and thence on the
amount of the mischief liable to be produced by the de.
stroying or weakening of that check ; another cbservation
which, in the way of admission, it may be of use to make, is
~wthat, so far as concerns sittister profit, by far the grestoe
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part of the work of corruption has been executed, by means
of a set of devices, (See the list in Scotch Reform, Letter 1.)
to the success of which the concurrence of juries neither
is nor ever has been necessary. But neither are instances
by any means wanting, in which whatever be the purpose
—profit, ease, vengeance, or whatever other sinister ad-
vantage may be the object of the da{, complete success,
even with the aid of the whole host of those devices, may,
in one way or other, depend on the obsequiousness, so ef-
fectually secured, as above, on the part of juries. (Scotck
Reform, Letter 4, p. 79.)

Upon the whole, under the fee.gathering system, as above
glanced at, of which system packed juries, and sham jury
trial have come to make a part, the result is—that, unless
in an English Judge the nature of man be totally opposite
to what 1t is in every other human being, unless this be as-
sumed, every thing at all times, rather than nothing at any
time, ought in common prudence to be apprehended at the
hands of an English Judge.

.

§ 4. Exwsting Popularity no sufficient Ground for Confidence.

Burt amudst, and in spite of, all this temptation, the purity
of English judicature is it not in fact so exquisite, and so uni-
versally recogmzed, as to have become in @ manner proverbial ?
And in this experience is there not that which .tubgm Jor the
confutation of all that theory?

Unversally?—Not much short of it.—Proverbial®—There
or thereabouts, But note well the causes :—

1. Impurity, to appearance washed away by legalization,

2. Impurity, covered over by perpctually renewed coat.
ings of interested praise.

3. By intimidation impurity protected against discloaure.

These causcs understood, the popularity will be seen to
be the result—and, as such, an wndication—not of purity,
but of depravity.

Thus much for hints :—follow a few elucidations.

1. Impurity, to appearance washed away by legalization.

Be the system what it may, and let impurity have risen
dnder it to ever so high a pitch, yet if the system be but of
old standing, the sanction lent to it by antiguity is sufficiens
to prevent the impurity from fastening any the slightest stain
upon the reputation of the system: as also, so the system be
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but legalized, upon the reputation of the Judges, be they
who they may, who act under it.

In the way of sal, or in any other way, suppose the
Judge to derive an advantage from an office, the profits be-
ing compused of fees, the aggregate amount of which it de-
pends upon himself to increase or preserve from diminu.
tion: for example, by-increasing or preserving from dimi-
nution the number of the occasions on which they shall be
received. If among the acts by which an advantage of this
nature is capable of being reaped, there be any one which
being prohibited by law, and made pumshable, is, upon occa-
sien, actually punished,—then it is, that in case of his be-
ing known or suspected to have done any such act, his re-
putation will be more or less affected. But let that saine
act be allowed by law and legalized, his reputation remains
untouched.

Now therc are two sorts of law, by ecither of which, or
by a mixture of both, a judicial practice may be legalized :
one is common, alias unwnitten law and this 1s the sort of
law which (in so far as a rulc of action which has no deter-
minate set of words belonging to it can be said to be made)—
fas for its makers the Judges themselves; since it is by their
own practice that it is made. The other is statute law ; and
in the making of-this, through the means of their partners
in trade in both houses, they have at all times possessed and
exercised a most bancful, and, 1f not altogether irresistible,
scarce cver resisted influence*

® 1. For an example of profit, lcgalized hy their own practice solely, and
thence by their own solc and suflicient authenty, take the case of sham V3t of
Ervor.

By sale of delay, m pieces of about a year’s length, to swindlers and others,
defendants with other men's moncy in their pockets, on pretence of ervors,
known alike to the purchaser and the vender to have no existence—the Judges
lending, every one of them, his sanction to the imposture, annual profit, anno
1797, as per 27th Finance Report, anno 1798—

To the Chief Justice of the King’s Bench. o v v ..o .. £1120 105, 6d.

To the Chief Justice of the Common Pleas. . ... ..... 733 3s. lld.

Aggregate mimumum amount of corrupt profit, denived in 15 years ending
1807, by the whole firm (Judge and Co.) from that source alone, (according to
a computation made from a book of practice, v1z. Palmer's Tables of Costs, 5th
edition, London, 1796, applied ta *“ An Account of the number of Writs of
“ Error made out by the Cursitors of the Court of Chancery from the year 1793,".
Ppresented to the House of Commons in pursuance of an order, dated Junc 14th,
1808,)—aggregate amount for thc 15 years. . . . .. ., ... £442,045 10s. od,

Annual amount on an average (bating fractions) . . . . ... 20,409 0s. 0.
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Of the effect of the sinister interest under which the ju.
"dicial system of this country, or call it the system of proce-

Number of families (plaintifis families, not to reckon defendants) thus fors
mented, for the space of a year each, in these same 15 years, 9,226.

Whereof, to (would it be too much to say, for ?) the comfort of Lord Kenyon,
L T P X V£

Do. to Do. of Lord Ellenborough, about, + .« « . R 3,853,

S—
. 9,226.

Here we sce one specimen of the corruption, which now for thesc eleven years
last past (reckoning from the publication of the above-mentioned Finance Re-
ports)—tor these eleven years last past (not to go any fuither back)—has conti-
nued on foot, with the full knowledge and connivance, it not of all the meny-
bers, at any rate of all the lauwyer-memlers, of both [louses.

The clementary data, from which the above calculauon has been made, are as
follaws :—

1. Costs of a Writ of Error from Common Pleas to King's Bench, exclusive of
those which take place where the Wit ot Ertor 1s not a shum one, 2 e. when it
is argued—which 1t scarce ever is—perhaps not once in the 15 years, 550, 0s. 5d.

2. This, multiphied by 2,650, being the number of Do. Wriis m the 15 years,
BIVES vttt it e e beesentasssaene L145,805 4s. 2d.

3. Costs of a Do. from King’s Bench or Exchequer to Ex-
chequer Chamber, 43(, 13s. 6d.

4. This, multplied by %053, being the number of Do.

(exclusive of 46 argued, those argued makirg not so

much as 11N 130) ZIVES. . vuiverr e resnneeioenesne.s £250,007 55, 6d.
3. Costs of Do, from King’s Bench or Exchequer Cham-

ber to the House of Lords {deducrion made of exjences

attending argument) 581, 3s. Gd.
6. This, muluiplied by 623, the nuniber of Do. gives....... £36,243 0s. 6d.

Total ..... &£ 142,015 105, 2d.

In some instances, by the vauahle nature of the cxponces, m otlirs by th
obscunty that overhangs such accounts of them as have transpred, errors in
the above figures connot but have her. and rhete been produced.  Dut the ut-
most possible amount of them 18 not consnlenible cnough to warrant the expen-
diture ot the quantity of lctterpress that wou'd be necessary for the indication of
these dark spots.  For the same reason the indication of 4 laree mass of articles
by which the totals of profitare increased, ez as well ot profit to the use of the
Jfirm of Judge and Co. at large as of Do. to the uce of the managing purtners in
particular, is omitted. (Of this branch of the trade of Judge and Co. « partieu-
lar account, extracted ftom the Fuwnee Report above-mentioned, together with
other documents furnished by the House of Lords, and illustiated by clucida-
tions, has been digested into the furm of a Tulle, which, under the name of
Encursu anp Scoren AepeaL TasLe for 1795, 1796, and 1797, may be had of the
publishers of this work.)

I1. For an example of corruption lcgalized under the influence of lawyers by
Statute lgw, take the case of the statute 5 and 6 Edw. 6. c. 16, ‘¢ agarst luying
¢ and sellmg qf offices.”

Object, as declared in the preamble, ¢ avoiding of corruption....in the of-
¢ ficers,. .. m those places.... wherein, . .. 18 requisite. . .. the true administra-
8¢ tion of justice, or services of trust.”

Then comes a wordy section, pralubiting ¢ the sale,” and so forth, ¢ of any
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dyre, has been throughout its whole texture, and all along
manufactured, the samples given in the note are but as so

¢ office. . .. which shall in any wise:. .. concern the administration or execution
¢ of justice.” :

Lastly comes a section which the Chicef Justice of the King's Bench and Com-
mon Pleas (not to speak of the then ¢ Justices of Assize”) had the effrontery
and good fortune to get fhserted, exempting them, (with their successors) and
them alone, from the cperation of the statute.

- Not that, had it even been purged of this exemption, it was in the nature of
this statute, to have contributed any thing to the objeet thus professed by it: half
& dozen different channels have above been 1ndicated, through any one of which,
advantage may be extracted by a Judge from the increase, disadvantage sus-
tained by him from the decrease, of the ma-s of emolument attached to an of-
fice, which he has at his disposal.

Shut up any one or more, leaving any one or more open, what is the conse-
quence? Whatever parcel of the matter of corruption would have flowed into
his pocket and his bosom, through the channels thus shut up, flows in through
those that remain open: aggregate muss of corruption just the same afler the
law as lefore.

But besides being useless, the cffect it wonld have had, had it had any, would
have been worse than none. Aflording the appearance of security, it would
have increased confidence, dimimshed suspicion and vigilance : but, the secu-
rity being false, aad the coufidence il-grounded, ncreased security to corsup-
tion would have been the eHect of the dimimished vigilance.

The only means, but that a most eflectual one, by which the matter of cor-
ruption,_ip the shape cf pecuniary profit, can from the source herg in question,
be prtv@'d from flowing 1nto the pocket and bosom of the Judge, has been al-
© ready indicated, (Scotch R form, Let. 1. p. 8.) viz. conversion of the varialle

mass of emolument into a ¢ one: i. e. of mcome composed of fees, into in-

come in the shape of salwry. Counwance at non-feasance or masfeasance—at
neglect or mal-practice, whether the seenlt of improbity or incapacity, is the
anly mode i whicit, in that case, 1t could be either in the inclination, or in the

" puwer, of theJudge to parucipate by connnance in the misconduct of an unfit
subordinate.

Not that, by any soch purcly prospective change, the existing depravity of the
%ystem would be washed away, or so much as reduced :—it would only be pre-
veuted from receiving incicase. 4

1. For aa example of corruption lezalized by a conjunct operation, viz. partly
by law of the Judges cwn makiag, partly by statute law, made under their in-
fluence, as above, a case alicady brought to view may serve.

Under the special jury system :

1. To a non-lawyer, though a man of opulence, distinguished by the title of
esquire, and, according to the assumed principle, extra paid, i consideration
of his extra opulence—to every such non-lawyer, for serving in the character of
special juryman, in a state of confinement for an indefinite length of time,
amounting to any number ot hours, 5, 10, 15, or 20, as it might ligppen, a
sum which, after having under the.r management been subjepted to such a de-
gree of irregular excess as had become scandalous, was at length by the legisla-
ture limited to 14, 15, .

2. To one sort of lawyer, an attorney—in his situation of under sheriff of
MNiddlesex, a constant dependent of theirs—to this sort of liwyer, by their own
uncontrouted fixarinn, for domg nothing, af. g«

3. To another depcndant ot thars, their Master Packer, for doiue, in poing
of labour, next to nothmg, ir pemt of cflect inuch worse than noining, 2, 28
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many handfuls of tares, (let us not say wheat) taken at
random out of the contents of a whole granary. In a p4-
renthesis as it were, as here, more will surely not be ex-
pected.

Such is the mode, and such the Aands, in and by which,
upon a careful computation, ‘the mass of factitious expence
and delay, (not to speak of wvexation) wjth which the ap-
proaches to justice are clogged, have, according to circum-
stances, been increased to some scores, and even to some
hundreds of times what would otherwise have been its
amount, and the great mass of the people—from nine-tenths
to mineteen-twentieths or more—fixt—with only here and
there an exception produced by inconsistency—fixt in a
state of perpetual outlawry: exposed without redress to -
Jury, in every shape in which it is no¢ deemed criminal, be-
sides a multitude in which it zs.

But this system of general proscription, this system of
general outlawry, being the work of law, is according to
law: the creators and preservers of it, being all men of:
law, are ** all honoutable men:” aud in the words of
Blackstone, “ every thing is as 1t should be.”

2. Imputity, covered over by perpetually renewed coat-
ings of prhise.

Partly by the imbecility, partly by the interested artifice
of the makers, the rule of actioa, unwritlen and written law
together, having been worked up into a chaos, of which it
is 1mpossible for the people to torm to themselves any tolera-
ble conceprion: hence such conception as they have of it,
is grounded, exclusively, upon the r¢ports made of it by the
manufacturers themselves.  But the worse they have made

Total of factitious expence, and Do. lawyer's prefit, per cause, from that single
source, viz. substitution of special to common jury trial, as above—of factitious
expence having for its effect sale of justice to those that pay the price, denial of
justice to all such-as cannot pay it, as above.....c..vvvnvinien. s £7 8. 8d.

Add fees to the special jurymen, who being at length rendered

permancent, and placed under the dependence of the Judge, are
thereby become a sort of official lawyers...... crenuensurns 12 12s. od.

—

Total minimum of extra expence of a special jury...........f  £90 0s. 8d.

In a table of actual costs given by Palmer, pp. 12 and 13, instead of the
71, 8s.8d. T find for lawyer's profit, 124 12s. 11d. In this total is indeed in-
cluded a charge of 2L 2s. 28 paid to the sheriff for summoning the special jury:
and these being 24 in number, and their aboded, for any thing that appears, scate
tered aver the country, this part of the expence cannot assuredly be set down as
profit, unless it be so much over and above what the sheriff, i, e, the under
sheriff, would have received had the jury been a Common one,

F 2
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it, the greater their apprehension, lest its depravity should
be discovered. The less deserving it is of praise, the greater
the need it has of praises the more flagrant its defects, the
greater the demand for the only sort of covering of which
"they are susceptible, Scoich Reform, Let. 4, p. 78.

1. In regard to the system, the more afflictive it is to the
people in the character of suitors, the more profitable it
15 to the man of law: and the greater the profit he derives
from it, the greater the quantity of praise which it is his in-
terest to bestow upon it, and which accordingly he ever has
bestowed, and ever will bestow, upon it.

'#® So in regard to the persons, by whom for the time
being it is administered: the persons themselves being
linked together by the tie of one common interest, and all
who either dare to publish any account of their proccedings,
or are qualified to publish auy tolerably correct one, being
candidates for their favour, the consequence is—that, with
the rare and casual exceptions produced by party jcalou-
sies, the same picture of scarcely diversified excellence has
served for a!l of them at all times. The portrait is the
same: and all that remains for this and that new limner
is to write under it this and that new name.

In this happy state of things, the system, and those by
whom it is administered, afford reciprocal demonstrations of
each others’ excellence: the excellence of the system 1is
proved by the excellence of thosec by whom it is adminis-
tered: and the cxcellence of those by whom the system is
administered is proved Dby the excellence of the system by
which they were formed and under which they act. -

Up to the instant which sees him mounted on the pinna.
cle of the bench, the man of law is recognized by every
body, as being of the number of those to whom right and
wrong, truth and falsehood, would be matter of complete
indi({erence, were it not for the predilection naturally en-
tertained for the best customer : and in whom the minister
of the day, through whose hands in his way to that pin-
nacle he must first have passed, has found an instrument
no less ready, for the wages of corruption, to do the work
of corruption upon the largest scale, than the individual
wrong-doer has found him to do the work of iniquity upon
any smaller scale, Yes, and although his interest remains
at least as opposite as ever to the interests of the community,
in respect to the ends of justice, no sooner have the form
and substance of his robes undergone the customary trans-
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uration, than the Aeart, which they so well cover, is
universally understood to have undergone the correspon-
dent change. The corruption has put on incorruption : and
the will, the training of which towards the paths of in-
iquity, had till then been so generally recognized, is now
secured against all danger of taking a wrong direction, being
itself become the standard of rectitude.

3. By intimidation, the impurity prottcted against disclo-
sure,

While, under the spur of every excitement which avarice
or ambition can apply—(every thing that is said of the law
and its administrators, being a sort of prize-essay on their
perfections)—while, by the force of this stifulus, whatso-
ever features of excellence it posseses are raked together,
and held up to view, decorated with every embellishment
that interested eloquence can bestow—its defects, were they
still more flagrant than they are,.would be, as they ever
have been, kept covered up and protected against disclosure,
by every force that either authority or power—influence of
understanding over understanding, or influence of will over
will—can bring to bear upon the subject.

Point out a defect in the system, all ears ave stopped against
every thing you can say, all e¢ycs shut against every thin
you can write: or if haply indignation br}ks the bridle
set apon the tongue and the pen by prudente, hatred and
contempt in all their forms—sincere hatred, accompanied
with simulated contempt—arc poured upon your head. 7a-
cobin, leveller, enemy of sociar order—theorist, speculatist,
visionary—compose the arguments you have to encounter— .
together with whatsoever other appropriate epithets and
phrases, substitutes to truth and reason, are furnished by
the Cowrtier’s and Lawyer's Gradus. ,

Touch upon those who act under the system—under it—or,
if so it please them, over it—point out any .defect in .thzr
conduct in respect of it, millstones still better adapted to
the purpose of crushing, than either hatred or contempt—
ruin in the shape of prosecution—and, if that be not enough,
in the shape of imprisonment—millstones ready to be let £4l1
every moment, at the nod of caprice or vengeance—hang
nloft over your head. .

Victims of the system, or sympathizing with those that
are, whatsoever complaints men have ventured to give vent
to an this ground, terror and prejudice have combined to
point to the wropg mark. The system is faultless; the
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creators and upholders of it are faultless: but, in the shapg
of wicked attormes, evil spirits creep in now and then,
and convert into poison the salutary remedies it affords.

No representation was cver more opposite to the truth,

The quantity of mischief produced by any thing which,
under the name of irregular practice, is either pumshable
or censurable, is as nothing in comparison of that which is
}aroduced by regulat practice—by that which -has been lega-

ized and organized for the purpose: and ceven the loop-
holes, at which the irregularines have crept in, ate amongst
the works which the regnlarity ot regular practice has had
for its objects and its uses. If judgments are snapt. it is be-
cause, by the pre-established mechanism, (Scotck Reform,

Let. 1. Devices 5 and 8) they were fiamed as they are, to fit
them for being snapt.  Now and then, in great ceremony, in
the character ot scape-goat, or, to speak in modern language,
in the character of #inman, in expiation ot the sins of the
whole tribe, a miserable attorney, the child of the system, is
sacrificed on the altar of offended justice : but the chief pro-
fiter by all those sins, is the Chief Priest, who with indignation
on his brow, and laughter in his heait, offers up the sacrifice.

By the inferior branch of the profession—by the attorney
branch—the system has all along been taken such as it has
been found : g is by the two superior branches—composed
of Fudges and Advocates—Advocates in the senate, Judges
occasionally in the senate, constantly on the bench—that it
bas becn made such as we see, or rather as we feel it.

_ Of the three branches the inferior, as it is the most popu-
Jous, so is it in its nature the least impure. To an attor-
ney—those operations and instruments excepted, in which
the part he takes is compulsory and unavoidable, having
been imposed upon him by Judges—to an attorney, as such,
the language of insincerity 1s never necessary. On the part
of the Advocate, the necessity and cunsequently the prac-
tice, is comstant: the only choice there 1s for him is be-
tween the more and the less.

+ Such is the mind of the Advocate: and the mind of the
Advpcate is the stuff of which the mind of the Fudge is made.

" Filling the bench from no other fund than the bar, is it
not exactly such a mode as if boarding-school-mistressesand
governesses, were never to be chosen but from brothels ?—

Yet by giving to the matter and language of the law,

a texture nauseous to every liberal ‘mind, and impenetrable

to every mind not sharpened by hunger, an exclusive ad,



§ 2. Interests, tothe Action of whick Judges are exposed. 71

mission to the bench has been secured, in faveur of a pro-
fession which, if either love of justice or of truth had been
considered as necessary qualifications, would for ever have
stood excluded. '

Obvious as they are, against all these considerations the
non lawyer has lcarnt to shut his eyes. At an carly age, the
pictuie of the law drawn by Blackstone had been put into
his hands: a picture in which all deforgitics and turpitudes
.are plaistered over with the most brilliant colours. To pry
into the original would require hard labour: to glance over
the picture requires but a glance.  Set before him the ori-
ginal, he turns aside from 1t: to an insight into the original,
he prefers a dream over the picture.

Thus it is, that when rightly considered, the popularity
of the system—paradoxical as at first sight the pro;)ositionl
cannot but appear—the popularity ot the system, so far from
being a conclusive proof of its excellence, affurds a proof,
inasmuch as it is among the results, of its depravity s the
deprawvty being the cause, of which, through the interven.
tion ot the sntermediate causes that have been brought to
view, the popularity has been the ¢ffect :

1. Depravity, wiz. in respect ot fuctitious delay, vexation,
and eapence. 2 Profitableness to lawyers, in respect to their
profit upon the expence. 3. Popularity among lawyers.
4. Praises by lawyers. 5. Populanity among the people at
large, but more particularly among the ruling clusses, con- .
nected in so many points of sinister interest with the
lawyeis—in three out of the above five we sce the interme.
diate links, by which a cause and cffect, to a first view so
wide ot each other, have been brought into connection.

Linportant as these topics are—uviz. the goodness of the
system, and the virtue of those who act under or by wirtue
of ¢, to the present purpose they belong in no other point
of view than this :—of the packing system—being a system -
which, it has already been seen, is edablished, and, as it
‘will soon be seen, has becn avowed, the eflect—(quoth the -
argument against it—say in lawycr's jargon the declara-
tion)—is to destroy this part of the constitution, by de-
stro({ing the check which the power of the jury was in-
tended to keep applied to the power of the judge :+~nay ;
but so transcendently pure, (quoth the argument in favour
of the package-—say the pleu) so transcendently pure, under’
and by virtue of the system is the virtue of the judge,
that no such check is or ever can be ngcessary. Sach be.
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ing the plea, it became necessary to ¢raverseit: and if the
plea itself be no departure, so neither is the traverse.

L]

CHAP. V11, CHrer PURPOSE, CRUSHING THE LIBERTY
OF THE PkEss,

§ 1. Liberty of the Press—bhas it any and what existence?

WE come now to the grand and paramount use of the
packing system—the crushing the liberty of the press—destroy-
.ing whatever remains of it undestroyed.

“To prevent indistinct or erroneous conception, a few
words of explanation may here, once for all, be of use,

King de jure and King de facto, is a distinction familiar
to every eye, that hus ever glanced over Enghsh history.
The same distinction must be applied to the hberty of the
press, by whosoever would be saved from falling into error
and heterodoxy on this scabrous ground : Liberty of the press
by law? No. That sort of liberty excepted which consists
in the non-existence of a safety-shop, in the shape of a
Licencer's gffice, no such thing cither Aas or ever kas had any
existence. So, embodied in the person of Lord Mansfield,
the soul of the custos morum certified to some of us in

1770.* So, embodied in the person of Lord Ellenborough,
the se;x_ne guardian spirit of good order confirmed to us in
1804.

* Liberty of the press de facto?—Yes: viz. that which,
being contrary to law, proscribed by law, !135 all along
maintained a sort of rickety, and still maintains 2 momen.
tary haif-existence, .in the teeth of consistency as well as
law, by means of breack of the law in low situations, and
non-execution of the law in kigh ones.

4 @ The liberty of the press consists in no more than this—a liberty tb print
# now without a litence, what formerly could be printed only with one.” Per
Lord Mansfietd, in K. v. Woodfull, as quoted in a note in the trial, X.v.Almon,
9d Junc 1770, p. 62. .

“+ Gentlemen, the law of England is a law of liberty, and comsistently with
¢ this hberty, we have not an imp,imatur: there is no such preliminary licence
““ necessary.” Lord Ellengorough in K., v. Cobbett, as reported in Cobbet’s Re-
gister for June 4, 1804, '



§ 1. Liberty of the Press—in what it exisbs, 3

Hence it was, that in the place of any such words as
Hestruction or destroying —which otherwise would have been
so much more obvious—it was necessary to look out for
some other of a less determinate import, such as crushing,
as above. For of any such word as destroying. the effect
would have been to bring in with it, and keep attached to
it, the 1dea of ‘existence: than whic}.l, as above, a more
dangerous heresy could not by any Englishman, Protestant
or Catholic, be entertained. :

But, forasmuch as, in neglected bodies, vermin of all
sorts will be apt to crawl into existence, hence comes the
necessity which persons in * high situations” are-under, of
keeping in their hands the means of crushing—as often as
in any such shape and stature as to render itself troublea
some, it happens to it to shew itself—the liberty—but, for.
get not for a moment, the de facto iberty—of the press.

In the first place, while pen and ink remain still at com.
mand, I shall endeavour to bring to view a sketch——agn
extremely slight and temporary one—(for that is all that
can here be given)—a sketch, or rather as before a sample—
of the interest which not only Fudge and Co. as above, but
moreover the kigh connections ok the firm, have, in keeping
the liberty of the press in the sort ot abortive embryo state,
in which'it has so effectually beea preserved; viz. by the
hands by which, had convenience prescribed, and possibi.
lity permitted, it would have long ago been no less effec.
tually destroyed. I shall then, but rather in the way of re.
capitulation and reference, than in any other, add the littls
that can be necessary to shew the assistance that may al.
ways be depended upon from the zeal of the Master Packer's
office, and the discipline of the Guinea Corps on the occas
sion of so necessary a service.

In the catalogue of abuses, Judges have tkeir peculiar ars
ticles, other high seated persons have theirs. But, tower-
ing above.all the rest, one abuse there is, in the profit of
which Judge and Co. find their partners, in the very highest
and most impregnable situations : in the one House, in the
other House, in the Cabinet, in the Closet: yea, even
among those whom * the King delighteth most to honour.”
I speak of that congeries of abuses, the component elements
of which are Law.sine-cures. .  _°

So far as Judges alone are concerned, it has been slightl
touched upon already: but in consideration of the prodigi-
ous increase of strength, given to the alliance ipartite
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between judges and wrongdoers, by the accession of Court-

Javourites, and the triple alliance thus“formed for carrying
on with irresistible force the predatory war against the
common eriemies, viz. Liberty and Fustice, a few ulterior
clucidations, respecting the nature and cementing principle
of the alliance may have their use.

§ o. Improbity in Fudges, and their high Alles—its hostility
to the Press.

SOME years ago,* on the examination of a question of
finance, I found occasion to inquire in what way, by the
taking out of the pockets of the people a given sum of
money, the greatest possible quantity of mischief was pro-
duced. The result was—by assessing it, in the form of a
tax, on the several operations and instruments, the perform.-
ance and exhibition of which were rendcred necessary to a
man to enable him, whethér in the shape of plaintff or in
that of defendant, to take his chance tor justice.

Afffiction heaped upon affliction, in the casc of him who
has wherewithal to comply with the exaction—denial of all
relig‘; exposure or rather Jubjettion to all imaginable wrongs,
in the case of him who %as not wherewithal to satisty the ex-
action—such are the shapes, in one or other of which, or
both, the mischief manifests itself ; and in the latter casc,
being the case of virtual outlawry, a vast majority of the
subjects of the British empire, say mine-tenths, say, more
likely, nineteen-twentieths, subject to limitations and excep-
tions too particular, and upon the whole of too little ex-
tesit, to admit of notice in this place, would be found. Sce
8cotch Reform, Let. 1. p. 9, and elsewhere. ’

The quantity of money, taken from a man on this account,
being, in the mathematical sense, given, i. e. determined—
whiat the appellation employed on that occasion may happen
to be—for example, atax or a_fee—as well as what the pocket
may happen to be, in which it finds its resting place after it
has gone out of his own—whether that of the publc, for
example, or that of a judge, or other man of law—is to him,
and in respect of the quantity of suffering of which in his
insla'nce'tge defalcation is productive, a matter of indiffe-
rence, Yet 80 it happens, that though the quantity of money

* Anno 1796, in the pamphlet entitled, Protest against Law Taxes.
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so raised being given, a tax on-law preceedings is by far the.
woist of all possible axes, yet, by the money raised on law"
proceedings under the name of fees, mischief, to an incom.
parably greater amount, has been produced, than by money,
raised on the same occasion under tiie name of taxes. . *

The reason is altogether simple. By the man of finance,,
at whose instance the money is exacted in the name of a tax,
the occasions on which it is exacted *are not created, but.
taken as they are found. But of the mun of law, especially.
in the station of judge, by whose power, and, in some shape.
or other, for whose benefit, the money 1s exacted in the name-
of a fee, it has been in the power to create the ocgasions on
which it is exacted, whick accordingly he hus done. And in
this difference, the infmense load of misery, so regularly
manufactured by judges, their counections and dependents,
has found its cause. The amount of this mischief has in
some sort found its expression, in the difference between
the amount of factitious delay, vexation, and expence, liabi
tually created in the tecknical mode of procedure, stiled on;
this ‘account the fee-gathering, as contradistinguished frém;
that natural mode, which, without a total dissolution of the
bonds of society, could nat have been by its overbearing:
antagonist utterly expelled. See Scotchk Reform, Let. 1..
P- 9, and throughaut. ‘

Of these fees, by the concourse, as usual, of sinister de.
sign and accident, masses of emolument of different bulks,
from that of a bare subsistence to ten, twenty, or even
thirty thousand pounds a year and upwards, exacted by so .
many different persons,” have been composed; and here
comes the community of sinister interest, by which the
Judges of all the high judicatories without exception—and
in particalar the Chief Justice of the King’s Bench—the
master manufacturer of lbe/ law—and in effect the absolute
master of the press—have been linked together: lirked with;
each other, and with some of the most influential members,-
of those supreme assemblies, from which alone remedy to,
abuse, in this or any other shape, can come, . :

Where, of the masses of emolument thus formed, the
bulk has been to a certain degree moderate, (being received,
in all cases in the name of reward for service) the reward
has been suffered to remain in the pocket of him by whom,
the service has been performed. .. AR

Where it has bappened to the mass to swell to such a
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bulk as to attract the motice of irresistible rapacity in &
higher sphere, it has been fastened upon as a prey: and, s
comparatively Jmaly;ittance, though by the experiment proved
to constitute an a eguatc compensation for the buithen of
the service, being left to the low.scated individual by
whom the service was performed, the remainder has been
' seized by the high-seated personage, by whom in that shape
nb service whatever Has been rendered, even in pretence ;
and to whom, in many instances, it lias never been meces.
sary, that he should have rendered io the public any the
smallest service whatsoever, 1n that or any other shape.

Of these enormous masses of misery.making emolument,
owt-stripping by far in magnitude, 1f not in mischievous.
ness, whatever has been produced by the judicial system of
any other the most outrageously mis-governed country,
some have been seized by Judges, and above all by the
Chief Justice of the King’s Bench—others having been left
in the hands of the Crown, have fallen a prey to the vul-
tures that hover about a Court.  And here we see a natural
bo#d of the closest union between Court and Bench.

At present (it may be said)—whatsoever may have been
the case formerly—at present no such sinister interest is
created by any of these masses of emolument. For, at pre-
sent—the maxim having becn established, that no mass of
emolument in possession, and obtained without breach of
law, shall be taken from any man without an equivalent—
no man has any interest in the retention of them—neithera
Judge ot any one else.

: "Ig:‘this observation the colour of reason is not wanting,
but the substance is. Allowances which, under the spur of
reform, have thus been given by the legislaiure under the
name of eyuivalents, have scarce ever been complete.

Of the masses of emolument in question, viz. those ate
tached to sine-cure or over-paid judicial offices, it is the na.
ture o go on increasing, as population and wealth increase,
from year to year: and this, ¢ven inthe way of natural in-
crease, and setting aside whatsoever factitious increase may
be contrived to be given to them b{ the combined ingenuity
of the partnership, But by any allowances that should be
given in lieu of them, under the name of cquivalents, no
such increase would be experienced: they would be fixed
sums in the nature of pensions.

- OF those ever increasing masses of emolument, not'only
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the possessors, but the expeclants, know of course mugh
better than to submit to any commutation, so long as, by any
means not punishable, it appears possible to avoid it.

Pillaging the future as well as the present, the Gavistorg
and Spensers of successive ages—nor let the present be for-
gotten—contrived to obta#h in expectancy those masses of
ill.collected and ill-bestowed wealth, ljfe after life. Passon '
and policy have here acted in alliance. Pastion seized on
the booty : policy rendered it the more secure. The morg
enormous the prey, the greater and more burthensome would
be the compensation necessary to be given for -it under thq
name of an equivalent. So long as the burthen falls on men
whose afflictions are productive of no disturbance to the
ease of the man of finance, it tells for nothing. [See Protest
against Law Taxes.] Solong as the burthen continues tg
be imposed by a tax which, though beyond comparison
more mischievous than’ any other, was not of his impasi«
tion, the man of finance had no personal concern in the
matter, and how enormous soever may be the mass of misery
produced, it formed no object of his care. But to pro-
vide the compensation, if that came to be provided, was’
so much hard labour to him: while of those he has to deal
with and to cajole, the great crowd is composed of such as
care not what mischief is produced by a tax, or any thing
else they are used to, but cry out of course against every
thing of that sort, as of any other sort, when it is new.

The law moreoyer is a sort of black lottery, a lottery of all
prizces indeed without blanks, but the prizes so many negativg
quantities ; instead of so much profit, so much loss: and the
same confidence in fortune which secures to a man’s imagi-~
nation the acquisition of prizes in the state lottery so called,
secures to it the avoidance of them in the lottery of the law:’

And thus it is that by every continuance given to thig
species of depredation a fresh obstacle to the abolition of it
is opposed. . : .
- You call this economy? Do you? Know then, that, by this
economy of yours, the mass of public burthen, so far from be«
ing diminished, will,be increased :—cries the iron-hearted sos
phist, in whose balance the heaviest load of misery in which
he and his confederates expect not to bear a share, weighs
but as a feather. c o~

Turn now to the Despat of the press, and consider what
in this state of things the plan of gglicy 1s which in his situa,
tion a man may be expected to¥ursue. His first objog
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would of course be the affording the most effectual protecs
tion to abuse in those instances in which the benefit of it is
in the whole, or in part, reaped by himself and his own
immediate connections. '

But to protect that same abuse with its benefit against

_ &mitation, and even reduction, wnder the name of compen-
sation, might require support and alliance elsewhere. To
rotect with effect the abuses the bencfit of which accrued
immediately to himself, it would theretore be necessary for
him to extend his protection without distinction to all esta-
blished abuses, from which any other man so situated as to
be capable of giving him the needful support, derived or
could conceive himself to derive in any shape a benefit:
i a word, to act in the character of protector-general of all
established abuses.

The liberty of the press being their common and irrecon-
cileable enemy, the hberty of the press became the neces-
sary object of their common and interminable war: exist-
ing, it was to be destroyed: not existing, it was, so long as
possible, to be prevented fiom coming 1to cxistence.

And here we see the Knight’s service looked to at the
hands of the Guinea corps and ns Squires. .

Of the encrgy and cflect, with which this conspiracy
among governors against good government has been carried
on, divers exemphifications will present themselves as we

advance,

© §3. Incapacity in Fudges, and ther high Alles—its hostility
to the Press.

L]
By this co-partnership in the profits of mis.rule, the
, bond of upion, formed as above, between Judges and the

other lead?ng membeis of go’vermm-nt, 1S 24 constant one,
But besides this, there is another which, how frequently
-soever exemplified, may, in comparison of the former, be
termed an occasional one: I speak of that, m which incapa-
city—congenial and mudtually sympathizing incapacity—is
the cementing principle. .

Suppose.a Judge—no matter in what particular respect—
incapable of discharging the duties of his office: discharg-
ing them i//; or—what constitutes the most palpable of all
excmplifications of incapacity—not at afl. 1t on the part
of the suitors to whoﬁuch his incapacity has been a
®urce of injury—or, orMhc part of other persons, prompt-
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ed by sympadthy'for their sufferings, or by the pure love of
Justice, jfm indicative of this incapacity, or complaints
grounded on those facts, were made public, the consequence
might be—an obligation on his part to withdraw from the
situation, his continuance in which had rendered him an in-
strument of such extensiye injury.

To any such unfit Judge, a free prass would naturally be
-an object no less odious and formidable than a prison to an
ordinary delinquent, whose situation had not elevated him
above the reach of justice.® '

But by the same cause, incapacity, by which a free press
is thus rendered an object of hatred and terror to a Kanc.

* One shape, and perhaps the only shape, in which, in the station of Judge,
the existence of incapucity can be seen standing out of the reach of doubt is tn-
deasion. For, if halilval, it may in this shape stand expressed, and demonstrated
in figures. ‘Thus, suppose, in a given single-seated situation, three Judges oc-
cupymy that situation successively for the same length of time. The first leaves
no arrear: the second leaves an arrear: the third clears off the arrear that had
been left by the stcond, and humself leaves none. Suppose now, on the pa'n of
the sccond, the degree of indecision such, that the number of litigated cases de«
cided upon by liim was not a tenth, notan eighth, not a siath, or suppose it were
as much as a fowith, or even as a third, of the number dispatched by his prede-
cessor in the same Ingth of time.  In such a case, not only must the unfitness
of such a Judge tor the situation be clear to every body else to whom these pro-
positions are know, but it is impossible that it should be matter of doubt to the
incapable Judge himself. But theJudge being thus necessarily and fully con-
scious of his incapacity to discharge the duties of the office, the result in point
of mischievousness and wrongful profit is—besides the infinite and inappretiable
mass of misery produced on the part of suitors—peculation to the amount of the

=undue profit extracted from the office, the duuies of which were thus left un-
performed.

Incapacity in a shape thus palpable, swollen to a pitch which, on the part of
him who reads of 1t, puts behief to thestretch, 1s among the endemial diseaseg
of the present time, and not the least bitter of the bitter fruits of libel luw. Not
long ago one case of this sort came out wcidentally in’te House of Commonse
(See the Times Newsp::per, ath July, 1807, Coblet’s Parliamentary Delates,
Vol. 1X. p. 731.) and in the profound indifference with which the facts were
heard, though exhibited in aumlers (to avoid ambiguity, let us say in figures)
may be seen an argument, a stronger than which can hardly be looked for,
by those to whom & recurreace to first principles in the constitution of that
assembly is regarded as a nccessary measure. One instahce happened thus to
transpure in print, from the only place, from which it 1s possible for grievances
of that sort so to transpire: every where else libel law I;Hx them from the press
with the degree of certainty, for the securing of which™libel law with-its terrors
was and is intended. But it would be informing him of the ‘existence of the
sun at noon-day, were it to be said to a man of business mn the profession, thag
the one here alluded to is not the only instance in which, but for the interested
connivance which seals up lips within doors, and the terror which chains down
all pens without dours, incapacity not less palpable would lqng ago have been
brought to public light at least, if not to justze, ' ' [

2
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tionary seated in the situation of Judge, it would of coyrse
be rendered an ohject of the like emotions to a functionary
in any other situavon: to a functionary, to whose apprehen-
gion any the least danger were to present itself of hig sees
ing such his deficiency exposed to view.

len who, to all practical purposes, are seated above the
law, (and the existence of an indefinite multitude of men
. gelt-seated in the sitvalion, is a fact unhappily but tdo incon-
testable) men so circumstanced as they—have nothing to fear
from any other quarter—so, as far as they have any thing at
all to feax from any quarter—have cvery thing to fear from
the liberty of the press.

Accordingly wheie, on an occasion already sEokcn of,
the recent grand attack was made upon that branch of
English liberties, and for the more effectual accomplishment
of those purposes (if of any purposes at all) the modern case
de famosis hbellis was displayed to view-—and the tundamene
tal principles ot libel law developed, and adapted to existing
circumstances, among the propositions laid down upon
that ogeasion wis—that in speaking (vz. in print) of any
man * placed in a high sitvation,” to say any thing ** mean.
“ ing to infer that” he 't isill-placed” in (such) * ks high
Situatign’ is ** a hbel:” and this, even although his unfitness
for that bigh sitvation be of no worse sort, than that which
is not incompatible with his being ** fit for the ordinary
walks of life.”’*

If there be any way in which it is possible for the hand
of power toafford protection and encouragement to mis-rule—s
to mis-rule in a// its branches—it is suicly this: viz, the
‘threatening with the vengeance of the law all such as shall
do any thing towards holding it up to public view: and to-
wards this end, whether any thing, which it is possible to
do m the exercise of judicial power, has been left undone,
let this docrine, together with the semtences with which in
other prdsecutions it has been followed up, declare. .

But the persons, at whose instance and for whose protec.
tion. these sacrifices were made—these sacrifices of public
welfere to private convenience—were a junto of * great
“ charatters”—sqge learned, some unlearnedww placed"
(bug whether wed or ill let him pronounce to whom liberty
and imprisaoment are mit:ers of indifference),  placed,” at

* The King v, Cobbett. Cobbett’s Register, 2d June, 1804, p. 853. Charge
given to the jury by Lord Ellenborough, Lord Chicf Justice,
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rate, some how or other, * i siwationsy? dad, in
:I?Zinmnce of some of these ea%t&n. hot¢ tirgent

the demand was for this sort of sacrifice, will, at the peri}
of imprisonment, appear in another place.

CHAP. VIII. Tae ExcHEQUER PackiNe Orrig¥
SUFFIGES. ' .

KEEPING the liberty of the press, as it were, in a state
of constant anmhdation, (if the expression may be allowed)
being thus, among persons * in high situation,” in these
days of unexampled purity, the commen object—the one,
and almost the only one, in the attachment to which the
agreemant is among them constant and almost universal—
come we now to the convenience afforded by the chief jury.
packini office for so necessary an operation.

By the chief jury-packing office I mean, on this occa-
sion, tkat one of the seven* which has-for its Master Packer
the Deputy Remembrancer of the Exchequer. e this
distinetion the title of that office is rendere?! incontéstable
by two considerations:—1. The permanence, and thence the
operations ot which 1t is the result, are, in the instance of
that office, avowed by the judge, and defended by him upen
princple. 2. The number of juries thus nominated in that
office is equal to little less than that of all the juries nomi-
nated in hike manner in all the other offices put together.

# ] embrace this eppartunity of correcting a mis-statement, the cauge of
which lies, in some measure, 1n my present inability to supervise the press: a
mis-statement, which though, with reference to the argument, sitogesher an
imnqte:‘m one, might perplex the reader by the inconsistency it presents, 1f
not set right, .

When.sh p- 37, (with allusien to the sort of business done by Tuleyramd
under Napoleon) I designated these Master Packers by the appellation of Grend
Electors, and with the pumber six bafore them, it was in pursusnce of a false
recollestion, which, at that time, represented the number of Prothonotarics as
10 more than two.

In the note in p. 38, beginning Courts, three: after ¢ King’s Bench sod Bx-
¢ chequer,” the word Commen Pleas was left out: aud in place of the words
¢ 1n the former," should have been ¢n each of the two former. And m cogfor-
mity to this énumenation, in the text, in lieu of * st the outaber ghopld
haye been yeven, G
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The proposition to be proved is—that though the Exche.
quer—the judicatory to which this office belongs, is not it-
self the judicatory in which the operation of crushing the
liberty oll the press is carried on, yet, for the purpose of that
operation, the system of package, and the collection of per-
manent special jurymen which compose the produce of that
system, are no less effectually sufficient, than if the scene
of the chief part of the jury-packing business were an of-
fice immediately under the judicatory in which the business
of &rushing the liberty of the press is carried on.

On this head little remains but to recapitulate, Here
may be seen the grand House of Call for Guinea-men: here
the Recawving-house in which the recruits are enlisted: here
the Parade on which they are drilled : here the grand Muster-
roll—the select and secret qualified list—on which they are
entered : here the Reguster-office, in which their *“ connec-
“ tions,” &c. and thence their qualifications, are registered,
and accordingly enquired after by all lips to which the in-
formation can be ot use.

But why (it may still be said) lay so much emphasis on
the Exchequer? If the Exchequer has its two Mastc
Packers, has not the King’s Bench as many?

Yes: but in the Exchequer, the permanence, which but
for actual packing could not have place, is, as hgth just
been mentioned, wrevocably confessed, or rather professed:
in the Kiug's Bench no such avowal can be produced. It
is in the Exchequer alone that the main body of this corps
being in constant service, it is there and there alone that,
with certainty, and without effort, the trust-worthiness—
the degree-of discipline—of each member is known to the
whole staff.*

To this office therefore it is that in case of need, (whena
libeller, for example, is to be punished for calling a man, in
“ high situation,” by his father’s title, or for questioning his
Jitness for his office) a solicitor to the Crown would sent] his
.order—saying, pick me out a good dozen for King's Beach
service.

~ Oh—but all this—so far, at least, as concerns King’s Bench,
and libel law—is but mere surmise; the work of audacious
umagination, In the Exchequer, be it as you say: but in the

® Special Jury causes, in a year, in the Exchequer, 84 : In the King's Bench,
crown side, but 15. Phillips, p. 159, .



Chap. VIIL The Exchequer Racking Office siffices: 85

King's Bench no such packing can be proved; no such pur-
posed selection ever yet took place. There, at'east, allis sim-
plicity : there, all1s purity.

Thus far my objector.  But, could even any such nega- |
tzve be demonstrated, still the reasons for the pulling down
of all jury-packing offices—for the complete abolition of
the Guinea-trade—tor the disbanding of thus standiag army—:
this noble army, not ot martyrs but of martyrizers—would
not lose any thing of their torce. Down to this day no-
thing of the kind has been done. Be it so: but why?
Becaue down to this day nothing of the kind has been ne-
cessary. Come fto-morrow, and the necessity may come
along with it: and so sure as the necessity of the practice
comes, so sure the practice comes along with it.

Convemence—slight convenience—has long since sufficed
to establish the practice in one judicatory, the Exchequer :
and the united forces of self-preservation and vengeance, will'
they not, in case of need, suffice to establish the same prac-
tice in the King’s Bench £ .

In the King’s Bench, as well as in the Exchequer, the of-
ficer, whose practice is thus open to suspicion, actually
exists: by him the selection is actually made—made in every
individual instance : by him, whether he will or no, a cer-
tain qpantity of intormation, relative to the characters and
dispositions of the individuals, out of whom he has to choese,
is possessed. Thus much is matter of notoriety: and the
only proposition, liable to be made a question of, is—whe-
ther, in the view of gaining additional information, it be
likely that, in case of need, he or those whose interest in
the business is more immediate—for example, in a state libel
case—the sohcitor of the crown—will seek for it at the hands
of the correspondent officer of that otker court, in which
the opportunities of obtaining that sort of information are
more abundant.

To such a question, can thete be any other answer than
this >—If, of the sort of information in question, there be,
in the judgment of those whose interest it is that the judg-
ment be correct, a deficiency in the King’s Bench, to that
other court, and that gffice in 1t which ig best. able to supply
the deficiency, application will accordingly be made. If no
such deficiency, then no such application,

But, if in the King's Bench there be:no such deficiency,
then so it is that, in the King’s Bench, the mischief in
question exists already in its full force.

G2

N
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In a cause in the Exchequer, inquiry at the hands of the
officer by whom those jurors are selected, it is in the books
of practice stated (we have seen) as being, on the part of
.the solicitor on each side, a matter of duty, regularly re-
cuarring and regularly fulfilled. That which, in the Exche-
quer, 1t is matter of duty to the solicitor to be inquisitive
about, canit, in the King’s Bench, be matter of duty to him
not to know ? .

In the Exchequer, the permanence being, by the Chief
judge, avowed and justi!}l)ed, the selection—in a word the
packing—without which the permanence could not have been
established—is thereby avowed and justified along with it.
Of the matter of justification which, in the judgment of the
Chief Judge, 1s, in the Exchequer, so conclusive, is it
credible that there should be any deficiency—and in a case of
libel law too—in the King’s Bench?

To confound social order—to destroy the characters of all
public men-—to defame the justice of the country—to bring Go-
vernment itself into /mlreil and contempt—Conspiracy to do all
this and more—necessity of defeating it :—Ferment raised by
wicked and artful men—necessity of allaying it :—Rcspec%ar
every thing that is respectable, on the pont of being shaken off —
necessity of fasteming it on. All these topics—with a thou-
sand others equally conclusive—all of them in such well-
exercised and skilful hands—can they fail of furnishing ar-
gument enough, to justify the adopting, in one court, a
practice, which, with so complete a success, has so long
been established in another #* -

* Since the matter of the text was transmitted to the Printers, accident has
thrown in my way a pamphlet, bearing date in 1794, and entitled, “ A Vin-
 dication of the Conduct and Principles of the Printer of The Newark
*“ Herald:...... by Daniel Holt, Printer of the Newark Herald.” 1In page 19,
1 read, i form of a Note, a piece of history, which presents itself as not altoger
ther inapposite to the present purpose. To any one, by whom any degree of
credence is given to the statements contained in it, it will serve to prove two
things: 1. That at the time in question, viz. anno 1777, no Guinea corps bad,
fov King's Beack seruice, received as yet any such organization, as we have seen,
and shall sec again and again, a corps of that description and character to havé
recewved for Ecchequer serviee: 2. That though #n the King’s Bench, and for
King' Bench service, no such regular corps had been as yet put upon the esta-
blishment, a strong sensc of the need which the service had of such a corps
was cntertained, and, in that FHonourable Court, had accordingly found extra
work for one of those fiction-munte, without which not one of all the Honourable
qum in Westmioster-hall would lokd itself competent to go through its

USINESS, v
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Were it possible that, for such unctior, the cruise for
éxample, of Mr. Fustice Grose’s eloquence should ever

The Note is as follows: the passage which it quotes is here inserted at second-
hand, the original not being at present within reach.

‘¢ As the nature of formimg Special Juries” (begins the note) ¢ is not generally
¢ understood, at least in the country, Ishall make no apology for introducing the
¢ following curious and interesting account of the manner in which they are se-
* Jected to the notice of my readers.—It is taken from the trial of Jahn Horne
¥ Tooke, Esq. for a Libel, 1n the year 177;.” .

“ The Special Jury, (says Mr. Tooke) you may imagine are taken indiffe-
“ rently, and, as it may happen, from a book containing all the names of those
“ who are liable to serve ; I thought so when I read the Act of Parliament ap-
“¢ pointing the manner 1n which they should be taken, But when I came to at-
“ tend to strike the special jury, a book with names was preduced by the sheriff’s
¢ officer; I made what I thought an unexceptionable proposal. I desired the
¢ master of the crown office (whom I do entirely acquit, and do not mean the
¢ slightest charge upon) I desired the master of the crown office, that he would
¢ be pleased to take the book, open it wherc he would, begin where he would,
¢ at the top or at the bottom, and only take the first forty.eight names that
“ came. Isaid Ihoped that to such a proposal the Solicitor to the Treasury
¢ could have nothing to object. I was mistaken, he had something to object ;
< he thought that not a fair way (turning round to the Attorney-Gencral) there
¢ were witnesses enough present, and I should surely be ashamed to misrepre-
¢¢ scnt what eight or nine people were present at ; he thought that not a fair way:
<¢ he thought and proposed as the fairest way, that two should be taken out of
“* every leaf; that I objected to, I called that picking and not striking the jury.
¢ To what end or purpose does the law permit the parties to attend, if two are
“ to be taken by the master of the crown office out of every leaf? Why then
¢ need Iattend? two may as well be picked in my absence as in my presence;
¢ | pbjected to that method; the master of the crown office did not seem to
¢ think that I had proposed any thing unreasonable: he began to take the
“ names; but objected that he could not take the first forty-eizht that came, be-
¢ canse they were not all Special Jurymen; and that the names of common and
¢¢ special jJurymen were mixed together; and that it would be a hard case that
“ the party should pay the expence of a special jury, and not have one; that
“ they were expected to be persons of a superior rank to common jurymen; I
¢ could have no objection to that provided they were indifferently taken. 1 said,
¢ take then the first forty-eight special jurymen that come; he seemed to me
<« that hc meant to do1t; he began, but as 1 looked over the book, I desired
“ him to inform me how I should know whether he'did take the first forty-eight
«¢ gpecial jurymen that came, or not; and what mark, or description, or quali-
« fication, there was in the book, to distinguish a special from a common jury-
¢ man? He told me to my great surprize, (and he said he supposed 1 should
¢¢ wonder at it) that there was no rule by which he took them. Why then how
¢« can [ judge? you must go by some method, what is your method ? At last the
¢ method was this, that when he came to a man, a woollen-draper, a silver-
¢ smith, a merchant, (if merchant was opposite to his name, of course he was
¢ a special juryman) but a woollen-draper, asilversmith, &c. he said they were
¢t persons, who were working men of those trades, and there were others in a
«¢ situation of life fit to be taken. How then did he distinguish? no otherwise
 ghan this: If he pmoncuy knew them to be men in reputalie circumstances, he
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fail—fail when addressed, if needful, to his own subordi-
nate—addressed iz form to none but the culprit libeller,

“¢ said he took them ; if he did not know them he passed them by. Now, Gen-
¢ tlemen, what follows from this?

¢ But this ispot all. The sheriff's officer stands by, the solicitor of the trea-
¢ sury, his clerk, and so forth, and whilst the names are taken, if a name (for
¢ they know their distinction) if a name which they do not like, occurs, and
¢ turns up, the sheriff’s officer says, ¢ O, Sir, heisdead. The defendant, who
¢ does not know all the world, and cannot know all the names in that book,
¢ does not desire a dead man for his juryman. ¢ Sir, that man has retired.”
¢ ¢ That man does not any longer live wherc he did.” ¢ Sir, that man is too
¢ old’ ¢Sir, this man has failed, and become a bankrupt.’ ¢ Sir, this man
¢ will not attend.” ¢ O,’ (it is said very reasonably) ¢lct us have men that will
“¢ attend, otherwise the purpose of a special jury is defeated.” It seemcd very
¢ extraordinary to me, I wrote down the names, and two of them which the
<¢ officer objected to, I saved. ¢ I begged them not to kill men thus without re-
“ marse, as they have done in America, merely because he understood them to
¢ be friends to liberty, that it is very true, we shall see them alive again next
¥ week, and happy, but let them be alive to this cause.’ The first name I took
“¢ notice of was Mr. Sawsbury, a tobacconist, on Ludgate-hill The sheraff s officer
¢ said, he had been dead seven months 5 that struck me. I am a snuff-taker, anil
“ buy my snuff at his shop, therefore I knew Mr. Sainsbury was not so long
¢ dead; Iasked him strictly 1f he was sure Mr. Sainsbury was dead, and how
¢ long he had been dead. ¢ Six or seven months.” ¢ Why I read his name to-
¢ day, he must then be dead within a day or two. For I saw in the newspapers
¢ that Mr. Sainshury was appointed by the City of London, onc of the Coni-
“ mittec’ (it happened to be the very same day) € to reccive the toll of ‘the
* Thames Navigagion,' and as the City of London does not often appomnt dead
¢ men for thesc purposes, I concluded that the sheriff’s officer was mistaken,
¢¢ and Mr. Samsbury was permitted to be put down amongst you, Gentlemen,
# appointed for this special jury.

¢« Another Gentleman was Mr. Territt. The book said he lived, 1 think,
¢ Puddle Dock, the sheriff’s officer said ¢ that Gentleman wos 1etived, he wa-
« gone info the country ; he did not lwe in town,” It is true, be docs (I am told)
¢ frequently go into the country, (for I enquired.) Fhis name was likewise ad-
““mitted with some struggle. Now what followed? ‘This dead man, and thiy
 retired man were both struck out by the Solicitor of the Treasury, the very
“ men whom the sheriff’s officer had killed and scnt into the country were
¢ struck out, and not admitted to be of the jury. Now, Gentlemen, what docs
*¢ that look like ? There were many other names of men that were dead, and had
« getired, which were left out.  There is sumicthing more unfortunate in the case
« of a special jury. The specigl jurymen, (f they fuil to attend that trial Jor
¢ which they are appointed, are never censured, fined, npr punished by the Judge ;
+ in the trial of onc of the printers, orly four of the special jury attended. This
« i3 kind in the Chicf Justice, hut it bas a very unkind consequence to the de.
« fendant, especially in a trial of this nature ; for I will tell you what the conse-
« quence is;,—The best men and the worst men are sure to attend upon a special
¢ jury where the Crown is concerned ; the best men from a nice sense of their
“ Duty; the worst men from & sense of their Interest. The best men are known
# by the Selicitor of the Treasury; such a one cannot be in above one or tuyp yir.
4 dicty; he tries no more causes for the Croun, Thete is a good sort of man,
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who for his better instruction in the art of decorum, is about
to be sent to school for a few years at Dorchester or Glou-
cester—addressed iz _form to none but this one scholar, but
moreover in effect to the Muster Packer,, who i sitting
under the Head Master all the while—were it in the
nature of things, that such a fountain should run dry, is
not the cloquence of Mr. Bowles, published and o be pub-
lished, or even though it were not published, always at
command? '

Thus then, in respect of law and practice, in the field of
hbel law, and in respect of the hberties disposcd of by it,
stands the result. In a case (let us now return to abstrac-
tions) in which the personal interests and passions of the
Judge, or of any of his closest connections, are most deeply
affected, the selection of the individuals, by whom, in the
character of jurymen, a check is supposed to be constantly
applied to the power of the Judge, is as constantly in the
power of the very person or persons, to whose power the
authority of these assessors is sugposed to operate as a check :
and this, with the fullest and freshest information, not only

¢ who is indeed the most proper to try all this kind of causes; an impartial,
“ moderate, prudent man, whe meddles with no opinions : that man wiil not
¢ attend, for why should he get into a scrape? He need not attend ; he is sure
“ nat to be censured, why should he attend ? The consequence follows that fre-
‘¢ quently only four or five men attend, and those such as particularly ought
¢¢ not to attend in a Crown cause, 1 do not say that it happens now, not that I
¢¢ carc; I do not mean to coax you, Gentlemen, I have nothing to fear, you
*¢ have more to fear in the verdict than I have, because your consciences are at
¢¢ stake in the Verdict. I will do my duty not for the sake of the Verdict. Now
¢ what follows this permission to special jurymen to attend or not, as they like
¢ best? ' Why every maa that is gaping for a contract, or who has one, is sure
¢¢ to shew his eagerness and zeal.”

‘Thus far the speech of Mr. Horne Tooke, anno 1777, as quoted from his trial
in Damel Holt's pamphlet of 1794.

Turning to a pamphlet bearing date the present year 1809, and entitled, * Re-
¢ port of the Trial in an Action for a Libel, contained in ¢ A Review of the Por-
¢ traiture of Methodism:* tried at Guildhall, betore the Right Hon. Lord Ellen-
borough, and a special jury, Saturday, March 11, 1809, Iread in the Charge of
the Lord Chief Justice, a passage, frum which an inference, though of itself
certainly not a conclusive one, may be thought to aris¢, that in this line of ser-
vice the «dvantage of permanence is not more fully understood, and experienced
in the Exchequer, than it is already in the King's Bench.  As to the measure
of damages” (concludes his Lordship) ¢ it is so entirely and properly in yoyr
¢ province, and you are so in the habit of exercising your discretion upon these
¢ subjects, that I shall not say a werd about it.”

Thus far the Lord Chief Justice. The functions.of special jurymen had there-
fore, it should seem, bucome halitual to the Gentlemen to whom he was ad-
dressing himself, and that to bis Lordship’s knowledge. .
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of their characters and circumstances in every respect, but
also of their disposition in relation to this, as well as all
other points of judicature, that come under their cogni-
zance. ‘

If this statement be correct, what are jurors, in all such
cases, but merc puppets? Fury irial, but asolemn indeed,
but disastrous puppet-show? The Judge, but showman, who,
with the intervention of a system of machinery more or
Jess complicated, moves the wires: the Judge, who in the
sort of case, in which his interests and passions are most
deeply affected, is in effect Judge, sole fudge, in his own
cause,*

I spoke of decorum. Yes, it is for breaches of decorum
that, under a judicatory thus constituted, libellers (and who
18 there that is not a libeller ?) have so recently been crushed
by punishments of such unexampled rigour: for a libel on
the King, imprisonment for two years: for libels on Judges
(and let not the climax pass unnoticed)—for libels on Judges,
parties and judges in their own cause—imprisonment for three
years with ef celera; :—imprisonment to the destruction of
livelyhood in a scene of secluded penitence.t Nor let this be

* That, for the purpose of enforcing obedience to his own judicial orders, he
ever has been so, and, (subject always to eventual check from some still higher
tribunal) ever ought to be, is most indisputable : hence the practice and propriety
of atiachment for contempt.

In Lord Mansfield’s reign, under the convenient laxity of the word contempt,
an attempt was made to extend procedure by attachment to the case of a hlel,
when directed againsc a Judge. The nerves of Lord Mangfield failed him : that
project was abandoned. At present, whatsocver other wants may be supposed,
of nerces at least there is none. But, so long as juries are what, according tb
Exchequer doctrine, they not only are but cver ought to e, to what use should a
project so full of troub?e, if not of hazard, be revived?

+ “That on the propriety of this climaz a judgment may be formed, let the fol-
Jowing brief observations be considered :

1. In the whole field of government, there is net an abuse which could not,
without any reflection on the personal conduct of the King, be laid completely
open, and receive its correction : in the particular field of judicature, there are
few, if any, abuses, that could be fully brought to light, without reficction, in
some shape or other, upon the personal cenduct of the Judge.

9. The King, let him conduct himself as he may, cannot, while the cogstitu-
tion stands, be removed or suspended ; at least not without the concurrence of
poth Houses of Parliument: a Judge, if he misconducts himself, may be re-
moved, on an address, by either House of Parliament. Canvassing the personal
conduct of the King has thercfore a mischicvous tendency, without any useful .
one: while canvassing the personal conduct of a Judge has, on the other hand,
a useful tepdency, without any pernicious one. To the prejudice of a Judge,
whatever is said, has, even if it be false, this good effect—nz. that it applies to
his conduct the only efficieqt check of which in practice it is susceptible—



Chap. VIIL. The Exchequer Packing Qffice suffices. 89

ugremembered-—viz, that, in the most recent of those cases,
perseverance—persevgrance in this novel track of rigour—
1s announced.*

But, under libel law as it stands—and, now that the punishe
ment awaiting a delinguent is understood to be thus destruce
twe, can you really regard it (it may be said) a probable
event, that a special jury of Englishmen (who ~annot, all ?{5
them, be supposed to be regardless of Eunglisk libertres) wi
fersevere in pursuing a course which, in your view of u,
would be so completely destructive of English hberties? For—
admitting that, under the influence of a simster interest 56 cona
stituted, obsequiousness will carry a man a certain length, it
Sollows not by any means that, to the simster effect of such in<
Sluence, there should be absolutely no hmits. "Even from per-
sons thus unhappily exposed te temptation, can depravity, such
as that would be, be seriously to be apprehended? In English
bosoms is there no such semse as a sense of shame . . . .7

I answer—that, to destroy the de facto liberty of the
press, as completely as the de jure liberty of it has for ages
been destroyed, there needs not any sort of conduct, to
which any such word as deprauity, or any thing like it, is
wont to be applied :—in a word, that there needs not, on
the part of any one individual breathing, any thing which
any man can reasonably be expected to be ashamed of.

But, for the reader to be the more effectually impressed
with the truth of this proposition, three other matters of fact
present themselves as nccessary to be borne in mind.

1. That, with libel law in its freshest state—the state in
which it is declaredly ready and about to be enforced—en-
forced by punishments, the rigour of which has just been
brought to view—the existence of a de_facto liberty of the
press, in any sense in which it is capable of operating as a
check to misconduct in any shape on the part of public

the attention of the public eye.~Two years imprisonment for a libel on the
}(i:;g: three years imprisonment, with ¢t celeras, for a pair of libels on a pair of
udges!
* Olserver, May 7, 1809. ** May 6, 1800. In the Court of King’s Bench,
¢ George Beaumont, the printer and publisher of a Sunday Newspaper, was
“ sentenced for a libel on the King to be imprisoned #wo years.in Newgate, to
¢ pay a finc qf 50l. and find securities at the expiration of his imprisonment fox
“ five years—himself in 800L and two sureties 1n 200l. each. Mr. Justice Grose,
¢ previously to passing sentence, declared that fram the frequency of this ofe
* fence, it became necessary to punish it with exemplary severity.”«Two years
is not more but less than three years: but in the twe years case 18 wan only the
King that was libellad,
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mien, is perfectly incompatible: I mean if the intentions,
geclared as above, be, with any toleralife degree of steadi-
ness and consistency, pursued. ‘
- 2. That, by the mode in which Judges are in use to direct—
and, without exposing themselves to reproach or so much
as complaint, may for ever continue to direct, juries, it is
rendered difficult, to,a degree of hopelessness, for a jury,
without setting its face, in a stile of marked opposition,
against the opinion of the judge, to avoid convicting a man
as for a libel, be the paper of a sort ever so necessary to
the preservation of English liberties.
"~ 3+ That, the fixation of the punishment not lying within
the province of the jury, no consideration grounded on its
magnriude, can operate in such manner as to afford, to the
publisher of any, the most meritorious ‘composition, any
chance of acquittal at their hands.

A small sample of libel law, in its freshest state, will
form the business of the next chapter.

e — ]

CHAP, IX. INSTRUMENTS FOR CRUSHING THE LIBERTY
. OF THE PRrEss.

§ 1. Doctrines and Rules. iy
w¢
A VIEW of libel law as it ts, confronted with a view
of what i£ ought to be, is destined for a separatc publica-
tion: slight igdecd, and consequently imperfect and inade-
quate, is the only view that can be given of it here. But,
without something under this head, of the most fatal of all
the effects of the packing system—of that, in comparison
of which all others put together are’as nothing—not any
even the slightest conception could have heen conveyed.
Even the slight sample or two, wnich have incidemally
presented themselves, may have been sufficient to induce a
suspicion, and that not a light onc—that the trcatment
which, . under the notion of /law, has been given—and at
this moment is ready to be given—to the press is, if pei-
severed in with any tolerable degree of steadiness, incom-
patible with every political—not to say moral—use of 1.
- A fundamental sophism, from which every other rule,
doctrine, or maxim, draws its mischief, is one that, from
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having never been announced in words, is not the /ess, but
the more, mischievous. It consists in confounding on this
ground demand for punishment with demand for disapproba-
tion: or, what comes exactly to the same thing, assuming,
that the one being established, the other follows of course.
« Is this proper ¢ Is this decent ? Is this endurable?—ask the
orator—reinforcing at every step the intensity of the dis-
approbation, which the appeal thus made to the passions is
calculated to call forth: at the same time, in whatever de-
gree, if in any, that hostile sentiment be actually called
forth, verdict of guilty is the verdict, the necessity of which
is thus constantly assumed, and which by the delusive force
of the assumption is but too constantly produced.
Reducing this notion to a determinate proposition, with a

correspondent practical rule, let us add to it a few others,
expressive as far as they go, of the actual state of libel law s
stating, under the head ot each, the documents from which
it has been deduced. Taken together, they will suffice, it
is apprehended, to establish—and with a degree of evi-
dence sufficient, at least, to the present purpose—that, un-
der libel law as 1¢ 15, prosecution and conviction are the same
thing: and that, when a political libel is the offence, the
form of jury trial is but a melancholy farce.
" 1. A’written and published discourse is & lbe/, and every
person who contributes to the communication of it, punish-
able in respect of it, if there be to be found in it any pas-
sage or passages, the tendency of which is, in any degree, to
cxpose government, i, e. any member or members of the
governing body, considered in that character—to * dis-
esteem.”  Rule—Punish whatever tends to bring a man in
power into ** disesteem.”

2. or, in relation to any person in any kigh situation,
affording any inference, representing him as #-placed in it,
and questioning his jitness for it. ~Rule—Punish whatever
imputes unfitness to, any man in office.

3 or which has had, or has tended to have, any
such effect as that of * preudicing,” * hurting,” * injur-
ing,” or “ violating,” the “ feelings of any individual :”
more especially, if his * situation” be a** high” one. Rule
—Punish whatever hurts any body’s ** feelings.”

4. In any written and published discourse, whatsoever
passage constitutes just cause for dislike, constitutes just and

sufficient cause for punishment. Rule—Punish whatever you
dislike.
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As to the grounds of these doctrines and these rules—uiz.
the.grounds relied on as constituting the warrant for regardin
the doctrines as having by competent authority been delivere:;,
and the rules as being by like authority about to be pursued,
they are taken from the Report, as published in Cobbett's
Weekly Political Register, for the 2d of June, 1808, of the
Trial in the cause, entitled, * The King against Cobbett :"
being an Information filed ex officio by {fxe Hon. Spencer
Perceval, his Majesty’s Attorney-General, against the de-
fendant, ¢ for publishing, in the Weekly Political Register,
‘“ of the 5th of November, and the 1oth of December,
‘¢ 1803, certain Libels upon the Earl of Hardwicke, Lord
¢ Lieutenant of Ireland; Mr. Justice Osborne, one of the
¢ Judges of the Court of King’s Bench in Ireland; and
¢ Mr. Marsden, Under Secretary of State for Ireland: on
¢ which Information the defendant was tried in the Court of
 King’s Bench, at Westminster, on Thursday, the 24th of
** May, 1804, before the Lord Chief Justice, Lord Ellen.
‘¢ borough, and a special jury.”

The words of the several passages quoted are copied from
that Report. :

N. B, This libel is the same, on account of which Mr.
Justice Johnson, Judge of the Court of Common Pleas, in
Ireland, was afterwar&s, to wit on the 23d of November,
1805, convicted in the character of the autkor, on a tril
at bar, in the Coutt of King's Bench in England.

§ 8. 1. Rule, concerming Disesteem.

PROOF of the Rule.—~Ch. Justice, p. 854. * ITisno new
* doctrine, that if a publication be calculated to alienate the
‘““affections of the people, by bringing the government into
“ disesteem, whether the expedient be ridicule or obloguy, the
*¢ person so conducting himself is exposed to the ingictions
* of the law. It is acrime. It has ever been considered as
** a crime: whether it be wrapped up in one form or another.
* The case of the King v. Tutchin, decided in the time of
¢ Lord Chief Justice Holt, has removed all ambiguity from
* this question.”

Thus far the Lord Chief Justice, While these pages are
writing, persons out of number are amusing themselves
with rendering what, I hope, appears to themselves, at least,
good service to the country, by complaining of abuses,
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which 2o them appear as if existing in the government ‘of
it: and, to some at least of these persons, these abuses ap-
pear to have swelled to such a magnitude, as that nothing
short of an alteration in the mode of representation in Par-
liament, can operate as a spfficient remedy. Have or have
not such procecdings, and such publications, a tendency
not only to “ bring the government into disesteery,” but « to
‘ alienate the affections of the people” from something or
other, for example, from a Parliament composed as at pre-
sent? If yes, and if, to any person so occupied, it should
happen to cast an eye upon this page, 1 would beseech him
to ask of himself whether a cell in Dorchester or Gloucester
jail be or be not a fit abode for him—to consider whether
he be in a state of fi¢ preparation for a visit of some years
length to either of those theatres of /awful reform—and in
what manner accommodation may in the most convenient
manner be provided, in those or some other boarding-houses
of the same class, for himself and the quantity of company
whom he ought to have there.

Another hint to reformers—Among the situations at the
disposal.gf this noble and learned teacher of the arts of de-
cency and'candour—situations, the profit of which helps to
corstitute that part of his Lordship’s remuneration which is
composed of patronage, is one, which in 1797, produced
from 1,200/. to 1,300/. a year,* part of the profit of which
consists in the letting of ladgings, for which it is part of his
Lordship’s occupation to provide lodgers. Amidst the de-
mands, which the execution of the law thus delineated
would, if executed with any thing like impartiality, be pro-
ductive of, for accommodations in this and other such
schools of reformation, would not forecast suggest the en-
deavouring to secure some of the most copvenient of these
lodgings by a suitable retaining fee?

§ 3. . Rul, ‘concerning Feelings.

ProOFs.—Ch. Justice, p. 854. 1.....* Bythe lawof
* England there is no impunity to any person publishing
** any thing that is injuridus to the feelings, and happiness of
* an individual.”. ... -

* Finance Commitee of 1798, "Rep. 27, p. 1645,
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" 2. th. * If a man publish a paper, he is exposed to the
« penal consequences, as he is in every other act if it be
« tllegal ; and ¢ is tllegal if it tends to the prejudice of any
« individual.”

. 1h..... *The question for your consideration is,
« whether this paper is sich as would be jurious to the
« individuals, and whether,” &c.

4. P. 858. ‘¢ It'has been observed, that it is the right
« of the British subject to exkibit the folly or im’ccility of
* the members of the government. But, Gentlemen, we
“ must confine ourselves within limits. If in so doing in-
s dividual feelings are violated, there the line of interdiction
* begins, and the offence becomes the subject of penal visi-
¢ tation,”

5. 1. If you are of opinion that the publications are
* hurtful to the individuals or to the government, you will
¢ find the defendant guilty.”

On putting together these passages, all out of the same
speech—out of the same charge, and that not a very long one
—it seems evident enough that if they mean any thing, they
mean this—uwiz. that it 1s a crime for any man rite any
thing which it happens to any other man not to & or more
shortly, that if a man publishes what he writes, under Lord
Ellenborough at lcast, 7¢ 25 a crime to wrue. For, what pub-
lished book was ever written—and, being written, read, in
which somebody or other has not found something or other
that ke did not like :—in plain language, that he did not héke;
or, in the language of avenging sentumentality, that was not
“ injurious,” ** prejudicial,” ** hurtful,” or * wolational” —
add, for further enrichment of the language, valnerary to
him or to his feclings?

And how am I to know whether what 1 am writing and
meaning to publish, will, or will not, meet with any. man
to whose ¢ feelings” it will be ** njurious,” and so forth?
Why, by his prosecuting me or nof prosecuting me. And
if he piosecute me, what will be the consequence? Why,
that I have committed a crime, and must be convicted of
dpurse: for if his taking upon himself the expence and
vexation of carrying on a criminal prosecution, be not a
proof that his feelings have been injured, prejudiced, hurt,
or violated, nothing else can be. Therefore, as already ob-
served, admit but this doctrine to be good law—(and, com-
ing from the source frgn which it comes, how can it be
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otherwise ?)—prosecution for a libel is in every case itse
evidence that the paper prosecuted for is-a libel, and that
evidence is conclusive.

The criterion—it must be confessed—the criterion thus af.
forded, is an extremely simple one. No man can fail—or,
at least, no man can long fail—to know, whether he is or is
not under prosecution. If then, for any thing that I have
written ] am not yet prosecuted, what I have written o5 no#
as yet a libelz af, for any thing in that way, I am already
under prosecution, then it s a libel. Such being the cris
terion, to the noble and learned inventor nothing—it- may
well be presumed—can be more satisfactory. But to. us
without doots, who are as yet out of jail, and who, if we
did but know how, had rather continue at large than
be locked up in one, is therc any and what course left
open, for learning at any earlier point of time, whe~
ther this or that article, which it would be satisfactory to us
to see made public, will or will z0¢ be produétive of  an ‘ef-
fect which to us would be so serious a one.

A high sheriff, for example, ,or other chairman, of a
county, or other meeting, in which a set of resolutions are
voied, ithputing either ** folly or imbecility,” or corruption,
to any of those Right Honourable persons to whom those
qualitics, or some of them, have of late in one or other
mecting ot that sort been now and then imputed—any such
presiding character, though not a ‘¢ great character,” wish-
ing to give to these resolutions a certain degree of publicity,
and at the same timne not wishing to pass his time in a pri-
son, thougli :t were for no more than tkree, or even for no
more than fwo years—what is he to do? d

For knowing what, on a given occasion, a man’s fedings
wi/l be—or rather, and to come somewhat closer to the point,
what on that occasion ke wrll declare his feelings to be—I
know of one course and but one, which is—to pui the
question to himself. On this principle, to save circumlo-
cutory description, I will venture to submit to the consi-
detation of such Gentlemen as it nay concern the form of
a Note, which, short and simple as 1t is

Sggmay, it is humbly
hoped, be found to be not the less V%l adapted to the

purpose.
Circular.
Mr. —— or Sir =—— presents his respectful compliments

to Lord Castlercagh, and begs the favour of being informed,
whether the * exhibition” ot his Lordship’s folly or his
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Lordship’s imbecility, or his Lordship’s corruption, should it
take place, would be * prejudicial,” ** hurtful,” *% injuri-
* ous,” or * violational,”" to his Lordship, or to his Lord-
ship’s ** feelings.” The like to the Right Hon. Spencer
Perceval, &c. &c. &c.
To any such chairman, who, though not a *¢ great charac-
* ger,” will, at any rate, be a distinguished one, should it
happen to be apprized of the ?ualiﬁcation which from cer-
tain exemplifications (whereot presently*) that have been
iven of the magnapimity of the said Mr. Perceval, may
s implicanon be understood as being allowed to be i g
certgin sense, and under certain restrictions, capable of ex-
empting a man from the lot to which a liberty of this nature
would otherwise so justly doom him—should it happen to
him accordingly, to be ca})able of making the proper re-
sponses to the catechism formed by that no less religious
than kigh-born and high-seated gentleman—and in particular
to his grand Latin question Quo patre natus—wrapping
himself up in Mr, Perceval’s virtue as if it were his'own ;
what may also happen to him is—to turn aside with disdain
from this humble but well-meant endeavour to save him
from what it may happen to him not to like. But whatso-
ever may happen to be the security, real or imagined, of a
gernon so distinguished, the resource may not be altogether
eneath the attention of those who, like myself, belong to
the “undistinguished herd : I mean the printers who propose
to print, the baoksellers who propose to sell, any such reso-
lutions, as well as the readers, to whom in reading of them
it might happen not to take sufficient care to keep their
tenor and purport to themselves.

: § 4. 3. Rule, concerming unfitness in high Situations.

CH. Justice, p. 857. After having, on the occasion of
a sentence, mentioned above, undertaken, as above, to enu-
merate the * Lbels” contained in that one sentence, coming:
to that which in«ﬁhis list happens to occupy the sccon§
lace—‘* He admits” (says his Lordship, speaking of the
ibeller)—¢* he admits this noble person” (Lord Hardwicke)
“to be celebrated for understanding the modern method
*“ of fating a sheep, as well as any man in Cambridge-

* SeeCh, X1, §2
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s shire.”—* Now, Gentlemen,” continues the Lord Chief
Justice, « what does this mean? Does it not clearly mean
“ to.nfer, that Lord Hardwicke' is ill-placed in his Aigh
“ situntion, ang that he is only fit for the common walks of
“ lite ?”

Thus far the Lord Chief Justice.—Among the persons
just spoken of as being suspected—and surely not altogethee
without apparent cause—of endeavours used to bring the
government into disesteem, I have observed some, by whom -
declarations have been made, expressive of an opinion—and
that too pronounced still more * clearly” than in the
of * inference”’—thav Lord Viscount Castlereagh, and the now
Right Honourable Spencer Perceval—the same Right Honour-
able person whom we then observed officiating, we have
seen how, in the character of his Majesty’s Attorney-Gene.
ral—as being respectively somewhat ¢ ill-placed” in one of
their ¢ high situations.”  After passing eighteen months in,
prison for one of the two libels thus uttered, and made pub-
lic, the libellers, of whom I am speaking, are they prepared
to pass another eighteen months, in the same place and con-
dition, tor the other of these same libels ?

Being a man that writes, or even though he be but a
man that thinks—whosoever prefers liberty to imprison-
ment, safety to destruction, * let him think of these things.”

“ To doubt the fitness of him whom the Sovereign hatk chosew,
* borders near on sacrilege.”

Such is the rule laid down by some learned Law-Lord,
Chief Justice of the Emperor’s Bench, in the time of the
Emperor Justinian—* Sacrilzgii enim est instar, 1is quem Im-
“ perator elegenit, an dignus sit dubitare.” ff. 9. 29. 3.

Of the constellation of ‘¢ great characters” in * high
situations,” by whom the rule thus copied, and those.others
that match so well with it, have been called for and laid
down, let any one who dares, and who (to use the words of
the Lord Chief Baron) * thinks it werth while,” say——that
they, or any of them, are ** il-placed” in, or * urygt" for,
those their respective situations. .

Thus much however may be a question—though alas! it
is but a speculative and barren one— whether, for their own
feelings at least, they are not, more particularly some of
them, rather untortunately glaced in point of #tme. In Eng.
land, in these our da%'s. at this early part of the 1gth century,
their ¢ feelings” are torced to content themselves with com-
paratively scanty gratifications H gratifications, such as may be
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afforded, for example, by the spectacle of a Judge driven
off the Bench, and a few years—as yet no more than a few
years——imprisonment bestowed upon a few paltry book-
sellers.

And without seeking to send them or any of tliem so far
back, as to those imperial times from which this rule of
their’s was with s much fidelity transcribed, or even of
those of our own first Defender of the Faith, who even
without the benefit of the Act called, in the mewspapers,
sometimes the Cutting Act, sometimes the Ellenborough Act,
enjoyed in the course of his life the deaths of no fewer than
70,000 of his subjects in the character of criminals—had
the noble and learned godfather of that law been as free to
choose the time as he is the place of his circuits, would not
the western arcuit, anno 1685, have been a choice more
congenial to ¢ feelings” such as his—than any circuit can
now be in these degenerate days, ubi pro duritie temporum,
as the learned anatomist so feelingly laments, vivos homines
dissecart men lce:; when, in plain Engiish, such is the
hardness, such the ferment of and in the times, that men
cannot be found to be cut up alive for the amusement ot
learned eyes: so that noble Lords and Honourable Gentle-
men, who have a ftaste for torture (understand for witness-
ing it not for feeling it) are reduced to content themselves
with such inferior yet never to be parted with gratifications,
as the agonies of bulls, dogs, cats, and horses can afford.

§ 5 4. Rule, concerming Dislike.

ForLows a list of gualities, which, on the supposition of
their being to be found in a discourse of any kind, have
been stated as being of a nature to excite, in the breast of
any person, by whom it is heard or read, a sentiment
of disapprobation or dishke: the existence of which senti-
ment has, by the Chief Justice of the King's Bench, or by
the Attorney-General, with the concurrence of the said
Chief Justice, been stated as constituting a sufficient war-
rant for pronouncing such discourse (it being consigned to
writing) #bellous, and for punishing with any number of
years imprisonment, besides other punishments, every per-
s(_;n_ who, in any way, has contributed to the communication
of it.

1. Want of fairness. 2. Want of liberahty. 3. Flippancy.
4. Deviation from decency. 5. Unbecomingness.” 6. Impre-



§ 5. 4. Rule, concerning Dislike, 99

priety. 7. Slanderousness. 8. lll-nature. 9. Want of can-
dour. 10. Tendency to ridicule. 11. Contradictoriness—uviz.
with reference to matter of opinion advanced by another
person.

Follow now the correspondent passages serving as grounds
of .this doctrine—proofs of the existencg of the correspond-
ing rule.

%t cannot with reason, and therefore, it is presumed, it
will not be expected, that, on the occasion of every one of
these qualztic;, either the Chief Justice, or, under his al-
lowance, the Attorney-General, shall, in precise logical formn,
be seen exhibiting, and re.exhibiting to the jury, an argu-
ment in any such words as these—viz, this quality exists in
the discourse in question—the quality, and, in respect of
it, the discourse will be regarded by you with disapproba-
tion or dislike—therefore, in consideration of such disappro-
bation or dislike, even although the discourse should be
found to contain no other passa%e in it, having the effect of
exciting, in your breast, the like sentiment, you will re-
sard yourselves as bound to join, in pronouncing against the
defendant, the verdict Guilty, \

That such, throughout, was their intention, may surely
be regarded as placed sufficiently out of doubt by the fol-
lowing considerations:-— _

The purpose, and sole purpose, for which, on that occa-
sion, the defendant was brought before the Jury, was—that
it might be ascertained, whether, in respect of the discourse
in question, he was, in the character of a lbeller, gulty,
and as such pumishable. In any other view than thatof con-
tributing to this eflect, had any thing been, either by the
Chief Justice or the Attorney-General, said of the digcourse
in question, it wonld have been irrelevant : and not merely
irrgevant, but insidious and injurious; having, for its object
and tendency, the causing a man to be convicted, as 1f it
were criminal, on account of a portion of discourse which,
in their own opinions, was nof criminal.  Not but that, on
several ot these occasions, the passage taken for tlhic sub-
ject of animadversion is, in express terms, pronounced, by
one or "other ot these official persons, * a fibel” or * libel-
“ lous :”—and since, in this respect, no line of distinction .
drawn between any one of the passages so animadverted upon,
and any other, it will surely not be regarded by any body,
as a question open to dispute, whether, among all these se-
veral gualities, and all these several corresponding passages,

H 2
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there were any one, in respect of which it was nat part of
the design and endeavour, of the official persons in ques-
tion, to cause the passage to be by the jury reputed Lbellous,
and the defendant dealt with accordinglly in respect of it.

The quabties, successively ascribed to the various parts ot
the printed discourse, and, in respect of which, it is sup-
posed to be the design and endeavour of the spoken speech,
to cause the discourses to be considcred as hbellous, are
hereinafter designated and introduced by the words quality or
qualitzes.

The passages respectively adduced to serve as proofs,
that, on the occasion of each such respective guality, such
was the design,and endeavour, arc designated and intro-
duced by the words proof or proofs.

I. QuaLITIES. 1. Want of fairness. o. Want of libera-
hty.

nyoor. Attorney-General, p. 827. “ Now, Gentle-
 men, is there any thing in all this that can be called a
“ fair and liberal description of a public character... .. v

II. QuaLiTiEs. ‘3. Fligpancy. 4. Dewatron from decency.

Proor. Attorney-General, p. 827. ¢ Gentlemen, I have
* already adverted to the indecency and flippancy, of many
«¢ expressions made use of in this libel. If this libeller had
“ been hurried away with the temptation of saying a flippant
“ thing, I should not have thought it a subject of crimi-
“ nal prosecution. But, in the case before you, it is cri-
“ minal, as indicating the sprrit with which it was written,
“ and as being descriptive of the mind of the man at the
* time he was making them. I would not, however, be
¢ understood to say, that even in the warmth of discussion,
* upon public men and public measures, decency of language
*“ ought not 1o be preserved, and that any deviation there.
* from is not 1mmi.clzablc. .. ." [Here the doctrine in ques-
tion is directly avowed: by the Attorney-General avowed,
and by the Chief Justice never contradicted: vz, that for
every written discourse to which a deviation from decency
can with propriety be imputed, a publisher is punishable. ]

III. QuavriTies. 5. Unbecomingness: and again Fhip-
pancy. ' :
Proor. Attorncy-General, p. 828. * Surely no one who
““ has the least liberalhty of feehng, could think it becoming
“to taunt such a gentleman as Mr. Addington.”' [Taunt
him, »iz. by naming him by his father’s title.] P. 828, « 1
*“ again say, that for any publication calling Mr. Adding-
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* ton Doctor Addington, or any fhppancy of that nature,
«¢ standing by itself, I should think it beneath the d:gnity of
* that Right Honourable Gentleman to make it (he subject
“ of a prosccution.”” N.B. Beneath his dign:ty only, not
above his power. Learn we hence, that if at this moment,
there exists out of a jail any such person as a newspaper
editor, or a political writer, on any other than one side, it
is owing to the joint magnanimity of * suck a g-ntleman”
as Mr. Perceval, and * such a gentleman™ as Mr. Addington.

IV. QuaLITIES. 6. Imgropnety (as inumated by the
word ought.) 7. Slanderousness. 8. lll-nature. '

Proor. Auorney-General, p. 829. After speaking of
divers passages in which Lord Hardwicke had been spoken
of as being “ @ good father, a kind husband, fond of ltera-
* ture, and agricultural pursuits—" ** Qualitie§ like these,”
(continues he) ** ought to have made the libcller pause, be-
¢ fore he ventured to attack such a character.” .....
 Gentlemen, you must shut your eyes—if you do not see
*¢ that these amiable qualities are attributed to Lord Hard.
¢ wicke, with a slangerous. with an t/l-natured meaning.”

V. QUALITIES. . Want of candour.

Proor. Attorney-General, p. 830. * Will any man
* believe that there is any degree of candour in saying, that
¢¢ all that has been done by the British government tor Ire.
“land, is to send them a sheep-feeder from Cambridge-
*¢ shire, and a strong-built chancery-pleader from Lincoln’s-
 Inn, when I tell you that . . .. Ireland . . . . is defended,”
&c. &c.

Learn we hence, that whatever ¢ degree of candour” there
may happen to be in any given discourse, 1t is in the power
of the Honourable Spencer Perceval (but whether in his
character of Spencer Perceval, or in his character of At-
torney-General, tkat we are left to learn as we can) at any
rate in the power of somebody—and the safest conclusion
seems to be, in the power of any and every man that isin
power—to divest the discourse of such its cendour, and
thereby subject the author and publisher of it to punish.
ment : and this by so easy a process as ** telling” the jury
any thing that shall have the effect of a contradiction to this
or that part of the discourse.

On this head, not a particle of Mr, Attorney-General’s
law, hotwsoever objected to (as we shall see) by the defen-
dant’s counscl,® is dissented from by the Chief Justice: on

# See Chap, X.
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the contrary, from what immediately follows, let any man
judge, whethér by implication at least—by necessary impli-
eation—it has not, the whole of it, been confirmed.

VI QuAaLiTIEs. 10, Tendency to ridicule.

Proor. Chief Jusuce, p. 849. Upon the above and
other passages, the observation of the defendant’s counsel
(Mr. Adam) had bean, p. 842, that «“ if the doctrine so laid
¢« down weie admitted . . . . the freedom of discussion, re-
¢ lative to public men and public measures, would de-
« pend—not upon a point of nght, hut upon the taste of
* the Attorrey-General:” and that ¢ the controul which the
* Attorney-General is” (thus) * desirous of putting upon it
¢ (the hberty of the press) would go to extinguish 1t for
“ ever,” p. 842,

“ Ridicule,” he had afterwards contended, p. 849, * is
* a weapon which may be fanly and honourably cmployed,
“ especially when it 15 in the tiue spirit of English humour,
“and for an object purely of a public nature.” After
speaking of the nick-name of Carlo Khan, formerly given
to Charles Fox, and the print of a colossus, comprehending
all Scotland within the stride of its patronage—when, after
alducing these cxamples, he goes on to say, ** Lord Hard-
“ wicke 1s again represented as devoted to agricultural pur-
“ suits,” .... he finds himself thus interrupted by the
Lord Chief Justice—

* Do you maintain that a person has a right to ridicule his
* neghbour?’—Mr. ApaM. This is an information for a
pubhe libel, and not for private ridicule. Lorp ELLENBO-
ROUGH., ** I suppose you have some authority. I do not
S wish to restrain your arguments, but it is a doctrine
« which never was, and never can be, masntained.”

VIL. QuavrrTies. 11. Contradictoriness; viz. when ma-
nifested, 1n terms of a certain degree of strength, towards
some proposition or propositions, that have been advanced
by some one else. fN. B. In the instance in question, it
was a mere matter of opinion, relative to the state of the na-
ton : notany specific matter of fact.]

Proor. Chief Justice, p. 856. Afterwards, in his
charge, speaking of one of the sentences in the paper, his
Lordship says, p. 856, -* Now the fibels in this sentence
* are these'’—thereupon, coming to one of them, he pro-
cceds and exclaims—*¢ Is it to be endured, that it should be
** said of any person, but more especially of a person sitting
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“in the capacity of a Fudge, that he had poured a broad-
s« side upon the truth of the fact?” N.B. Sitting in the ca-
pacity of a Judge. Yes: so the Judge in question, Mr.
Justice Osborne, was : but how? not zearing 4 cause, but
haranguing upon pohitics.

The disapprobation excited by this expression, in the
bosom of our Lord Chief Justice, was, & seems, of such a
strength as to be past endurance. A similar, if not exactly
equal, sentiment 1s what he assures himself of finding pre-
valent, in the bosoms of the jurors, (the Guinea.-men) to
whom he is addressing himself: and on this sentiment it is
that he relies as sufficient of itself to entitle him to expect,
at their hands, a verdict of * Guilty,” enabling him to sub.
ject the victim to any number of ycars close imprisonment
1n a scene of solitude,

The word “ fiction” will of itself suffice 10 satisfy any
person, who can endure to look into Blackstone’s Appendix,”
with the corresponding chapters, in this view, that in the
universal scramble for fees, of which the jurisdiction of
the Westminster-hall courts in its present state is the result,
the war was carried on in no other manner, and by no other
arms, than by broadsides, which then were, and still con-
tinue to be, ** poured upon the truth of facts.” If then any
thing like consistency were to be expected among persons
in such * kigh situatrons,” so far exalted above all need of
consistency, and all fear of shame, long ago would every
man, who has ever vended, or inany other way contributed
to the dissemination of the contents of Blackstone’s Com-
mentaries, have been prosecuted by the Honourable Spencer
Perceval, and convicted, as of course, by one of Lord Ellen.
borough’s juries.

Styming & notorious falsehood—is this pouring a broadside
upon fact? If so, is there a term, in which broadsides are not
poured upon facts by hundreds, not to say thousands—poured
by the very hand of this very Judge, (with fees for the
same) or to his profit, and under his orders?

By the smoak of these broadsides, have not the paths of
judicial procedure been converted into—what they were
meant to be converted into—a jungle, penetrable to the eyes
of tygers, impenctrable to the eyes of suitors, who,, such of
them as do not perish in it, are dragged through it ?

Before he was what he is—this noble and learned Lord
Chiet Justice—was he not an Advocate? Does not the oc-
cupation of an Advocate consist in pouring broadsides upon
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the truth of facts—of whatsoever facts are set up for him as
a mark by the attorney, who brings him his brief with this
or that number of guineas markcg on the back of it?

Was not he a Special Pleader # Knows he not what a
sham plea is?

The distinction between the cases in which falschood is
either allowed of .or compelled, and those in which it is
made pumshable, had it ever—has it o this day—any better
object, than the enabling well-paid marksmen to pour
broadsides upon the truth of facts? (Scotch Reform, Let. 1.
Device 10. Mendacity-licence.)

What 15 endurable—yes, and endured, and with as much
complacency as if wvice were virtue, and falsehood neccssary
to justice, is—that, by these guardians of public morals,
broadsides should be poured without ceasing—poured upon
the truth of factsi—what is not endurable, is—that they
should be to/d of it.

Decency and candour! What important words! How ne-
cessary is correciness to the conceptions which it may hap-
pen to a man to have annexed to them | —What is there that
«does not depend upon it? Open one Report more, which
shall be quoted presently, and you may sec the whole fabric
of English liberty hanging upon the import of these two
sounds. Note well the fineness of the hair: obscrve well
the thinness—the mathematical thinness, or rather phantas.
magorical tenuity of the partitions, which at this hour di-
vide liberty from thialdom. Observe how pleasantly the
hair, if not sufficiently cut through already, may be cut
through at any time; nobody, but those employed in cut-
ting it, knowing or caring any thing about the matter.

Campbell’s l\ﬁsi Prius Reports, Easter Term, 48 Geo. 3.
1808, p. 359, Rex v. White, and another, London sit-
tings after Faster Term, 48 Geo. 3. Before Mr. Justice
Grose,

Information (ex officio) ** by the Artorney-General against

the proprietor aud printer of a Suncruy Newspaper, called

The Independent Whig, for a libel upon Mr, fustice Le
¢ Blanc, and the jury before whom the Captain of a Mer-
* chant Ship had been tried for murder at the Old-
¢ Bailey...,."

“ Grose J. said # certainly was lawful with DECENCY and
* CANDOUR, (o discuss the propriety of the verdict of a jury,
* or the decision of a Fudge; and if the defendants should
* be thought to have done no more in thid instance, they

4
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would be entitled to an acquittal: but on the contsary
they had transgressed the law and ought to be convicted,
if the extracts from the newspaper set out in the infor-
mation contained no reasoning or discussion, but only
declamation and invective, and were written not with a
view to elucidate the truth, but to injure the characters
of individuals, and to bring into kgtred and contempt the
administration of justice in the country.” :
¢ The defendants were found guilty on this and a similar
« information, and sentenced to three years imprisonment.”
Thus far the Reporter. The similar information was for a
similar libel on Kord Ellenborough, the Lord Chief Justice.
You, to whose imagination any such imprudent fancy
should at any time present itself as that of taking for the
subject of free ** discussion,” under favour of any such
licence, as above, the * decisions,” or the conduct of an
English ¢ Fudge,” would you know whether the expres-
sions that have presented themselves to your pen are con-
sistent with the rules of * decency and candour 2 Go to the
house of penitence at Dorchester or Gloucester—repent
there for three years, or any such increased number of years;
as for the allaying of the increasing ferment, shall have been
deemed necessary*—repent, and when your course of peni-
tence has there been run through, perhaps even at the com-
mencement of it, when beyond hope of mercy it has by
vyour sentence been announced to you, then it is that you
will be informed, and know all that it is intended you shall
know. And what is that ? Not by what means those rules
may, in all cases, be observed, but by what means, in one
wnstance, they have been violated. .
Behold then, in the King’s Bench, the royal school of de-
cency : a school, the discipline of which has however this
to distinguish it from ordinary schools—for example, from
the other royal school within view of it—utz. that whereas
in Dr, Carey’s school, instruction comes first, and then,
in case of transgression, if the transgression be wilful and
perverse, perhaps correction afterwards, stripes, say half a
dozen—in Lord Ellenborough’s school, correction, or perad-
venture, under the name of correction, destruction, comes
first; and it is from this correction or this destruction, that,
for the first time, and without the possibility of learning it

* See above, Chap. VIIL p.89. Speech of Mr. Justice Grose, in The King
aganst Beaumont. ’
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from any other source, or at any earlier period, the scholar
derives the satisfaction of learning how he ought to /ave
behaved himself. .

§ 6. Terror, tssuing from the Darkness of the Doctrines.

Ir, by competent and acknowledged legislative authority,
and in and by any determinate assemblage of determinate
words, such as are the words of every act of parliament,
maxims, cven such as those that we have been seeing, were
consigned to writing and established—established thou%‘h it
it were in these very words—the very words that we have
just seen—the condition of Englishmen would be a condi-
tion of security, in comparison of what it is at present.

But by no such authority, in no such determinate form of
words, has this part of the rule of action as yet been, or
will any part of it ever be, established and fix¢, that Judge
and Co, arc able to prevent from being thus fixt.*

Under such law—(the abuse here made of the term law
Jnust be tolerated, for it is inevitable)—under such law, se-
curity may be talked of, and even fancied, but, for any
man who either publishes a newspaper (not to speak of
pamphlets) or contributes to the communicatior of 1ts con
tents, security tself cannot, with truth, be said to have
existence. Thus much for actual danger,

Now as to alarm—terror—the inscparable consequence of
opinion of danger, on this as on every part of the ficld of law,
in which the legislator—dupe or accomplice of Judge and
Co.—has refused to act, fear makes law, as among the hea-
then it made Gods. ¥

"The Lord Chitf Fustice of the King’s Bench—would he
think this ** decent? becoming? proper?’’—would he * en-
dure” it? Might not his « feelings” be ¢ hurt,” wounded,

® When, on any part of the ficld of law, the security of the subject is at its
lowest, then it is that the delight with which it is contemplated by learned eyes
is at its haghest pitch,

Accordingly libel Jaw, such as we haye been seeing it, having, in a very high
place, been but t'other day brought to view, absolute perfection was declared to
be among the number-of its attributes. Declared? and by whom? This is of
the number of those things which it may be rather more easy to learn than safe
to indicate.

The sincerity of a class of men, half whose lives arc employed in the ex-
crcise of high-rewarded insincerity, has found itself now and then exposed to
doubt : but here at Jeast there need be npne. '

+ Primus in orbe Deos fecit timor.

7
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“ violated,” * prejudiced,” or * injured” by it? Mr, 4-
torney-General—Mr. Chancellor of the Exchequer—The First
Lord of the Treasury—any of the * great characters”—their
high situated connections—any one of these exalted persons,
to whose ear, a rumour concerning any part of the contents, or
of the supposed design, of this or that passage in my projected
pamphlet, should happen to have found its way, may it not
happen to them or any of them (Mr. Attorney-General ex-
cepted) tointimateas muchto Mr. Attorney-General ; in which
case prosecution may, and, if prosecution, conviction and
perditon will, to a certanty, be my doom. To publish or
not to publish? to write or not to write? Ol this sort
will be the question, which, under the darkness visible at
which we have been taking a glance, any man, into whose
mind any such speculative, theoretical, and jacobinical,
conception, should have entered, as that of attempting to
bring to light any abuse, the theatre of which is to be found
in any part of the system of {udzcial procedure, will of
course be tormenting himself. The answer will be deter-
mined—partly by the incidents, which chance has presented
to his notice, partly by the strength or weakness of his nerves. -
In this state of law, bribery excepted, amongthose which
concern the administration of justice, exists there that enor-
mity which a Judge—I mean an English Judge, one of the
legislating twelve—by committing or even by confessing,
would expose himself to any the slightest danger—I do not
say of punishment—the supposition would be too extrava-
gant—but so much as to any expression—any the faintest
"expression of regret—such as majorities know so well how
to frame—that it had not been otherwise ? Confessing would
he obtain credence ? ,
Not long ago comes out a Newspaper, announcing a series
of Letters, to be addressed to the Lord Chief Justice of the
King's Bench :—letters, which were to have presented to
his Lordship’s notice abuses upon abuses, the scene of
which was to have been laid in his Lordship’s court, orin
which at any rate practitioners in that court were o have
been represented as dctors. In the character of an intro-
duction, the first of the announced letters crawls out :—no
other follows it, Whence this sudden death? That which
history refuses to disclose, must be supplied by another
hand. Between the first letter and the day which should
have brought forth the second, in the hour which should
have been that of repose, the pillow of the publisher re-
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ceives -a shake, the united curtains separate, and bebold!
at the bed’s feet a grimly spectre—wrapt up 1n clouds of
artificial hair, ill-concealing the streams of gore which are
seen issuing from wounded feelings. In its upl ‘ted hands
is displayed a terrific scroll, cxhibiting a plan and rlevation
of each of the two lately consecrated abodes of sequestered
penitence, with MENE TEKEL and UTRUM HORUM in flam-
ing capitals, garnished with fragments of sentences, about
contempt of government, high situation, et cetera, and so
torth, scrawled upon the walls.

After such warnings—and where 1s the literary pillow
that is not visited by them?—suppose for argument sake
—and it is only for argument sake—suppose Lord Ellen.
borough to have done any of those things which Lord Mac-
tlt._\ﬁt[d, or even any of those things which, alas! Lord
Bacon, did before him—suppose him to have squeezed
Clerks as Lord Macclesfield did Masters :—suppose him,
like Lord Macclesficld, to have sold places under himsclt
which it belonged to him to check—or (supposing it more-
over unlawful)—suppose him, instead of selling them to a
disadvantage, to have listened to the suggestions of a more
improved economy, and pocketed the whole profit in the
fump. '

Sgpposc—-but what end would there be to suck supposi-
tions ?

In such a state «f things, among those elected Guardians
of Justice, 1t any such there be—to whom economy, so
displayed, and on such a theatre, would appear a fitter ob-
ject of reform than tmitation or confirmation, is there any
one that would Aear of it ?—Is theie any one that, in print
at least, would tell of it P—Not unless a situation in Glou.
cester or Doichester jail—and that a safe and permanent one
—sate as safe-custody could make it—permancent as a lease
Jor years could make it—had become the object of his
choice.

This then is among the effects—and is it not amang the
‘uses—not to say the objects—of hbel low?

The purity of the Bench an article—a fortieth article—-
in the creed of Englishmen :—orthodoxy, on this ground,
even where unpaid, nmversal.—Yes: but behold the cause
of it “

Such being the bar opposed to beneficial discovery by
universal terror, suppose it broken through at all, by whem
will it have been broken through? By the candid, the cor-
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rect, the moderate? Possibly;—should haply these virtues
be found at any time in company with almost unexampled
fortitude. But how much more likely, by the uncandid,
the incorrect, the violent? Vices like these, when exem-
plified in the supposed libel, have they or have they not any
such cflect as that of enhancing the mischief, if any, which
15 liable to be produced by it? The ansyer is not altogether
clear: but, at any rate, it is on the supposition of the affir-
mative, that the proportions, generally given to the inten-
sity of invective, seem to be grounded.

But 1t 1s truth, not viclence, that has been the real ob-
ject of terror and hostility, to the creators and preservers of
English &bel law : and thus it is, that while, under the spur
of indignauon and desperation, violence and exaggeration,
burst forth, I'ruth—gentle and simple Truth—remains at the
bottom of her well, without daring to peep cut,

CHAP. X, WANT OF ADEQUATE OBSEQUIOUSNESS
) MORALLY IMPOSSIELE.

§ 1. Unobsequiousness found unaveidable by a veteran
Advocate.

IN any published written discourse, taking for its subject
the propriety of public measures, or of the conduct of pub-
lic men, whatcver merits di.rap;;rabatzon, presents an ade-
quate demand for pumishment. 'This principle being either
expressly laid down or assumed, and junies habituated to
accede to it, and act in conformity to it, it seems not very
easy to conceive what that published discourse can be, to
which, if written on any such subject as that in question, a
jury, even though it were not a draught from the select and
secret qualfied hst, would, on any tolerable ground of pro-
bability, be ‘expected to refuse to attach a verdict of con-
vicion.  Yes: if so it be that, in the alledged libel that
lies before them, there be not one of them that can find an
expression or a word which he feels himself dsposed to
disapprove : viz. neither on any such score as decency, or k-
berality, or canucur, or propriety, and so forth, as above :—and
what if he cannot? Only that in that case, for supporting a
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verdict of conviction, then some otker ground must be
looked out for, of which, while such doctrines as have
just been seen are acceded to, whether it be possible there
should be any deficiency, the reader may now judge.

If, in the event of his entertaining in relation to any pas-
sage thus brought under his review, any such emotion as
that of disapprobation or dishke, it would afford to his h;el»
ings any gratification to be contributory to the subjecting
the delinquent to punishment, in such case, whether a juror
will not find, in these established doctrines, an amply suffi-
cient warrant, for the affording this gratification to the
irascible part of his frame, may be seen already.

But, whether inclined or not inclined, will it be in his
pouwer to avoid it —In his power? physically or metaphysi-
cally speaking, yes;—but, to kéep clear of metaphysics and
every thing that ends in —ism, practically speaking—what-
ever be the state of a juryman’s inclinations, can there,
for any proposed writer on politics or legislation, which is as
much as to say for any proposed libeller—can there be any
rational hope or prospect, of witnessing, on the part of any
such juryman, any such forbearance? R

The degree of probability in question canndt, t is evi-
dent, but be, in a high degree, influenced, cven if not in
one event converted into moral certainty, by the mode of
address pursued by the directing Judge: by the degrec of

reewrfl which it may plcase this creator to have left or not
left to his habitually obedient crcatures. To learn if possi-
ble a thing so necessary to salvation, let us open the book of
kistory, that in it we may behold the words of prophecy, and
read in it the eventnal doom that is in store for us.*

¢ ® Report of a trial at bar of the Hon. Mr. Justice Johnson, one of the Jus-

€ tices of his Majesty’s Court of Common Pleas, in Ireland, for a libel, in the
* ¢¢ Court of King's Bench, on Saturday the 23d day of November 1805. Taken

¢ in short-hand by T. Jenkins and C. Farquharson, London, 1806 :"—bcing the
same libel of the publication of which Mr. Cobbett had been convicted as
above.

Extracts from the charge given to the jury (a special one) by Lord Ellenbo-
rough, Lord Chief Justice.

1. P.117. ¢ No question is made as to the publication itself being a libel -
*“ nor indeed ¢ould any question be agitated upon that subject. . . . . ”

2, P. 117, ““ There can be no doult wn the world, but that it is a very grose
 and scandalous libel, . . . . "

3. P.117. “ No question has been made with regard to its libellous tendency ;
¢ if it had been raised, you could ¢ i.ot have hesitated one moment.”

4. P. 121, “ Ifyau belleve this *o he the hand-writing of Judge Johnson, you



§ 1. Unobsequiousness unavoidable by a veteran Advocate. 111

“ No question is made” (says the Lord Chief Justice) * as
“ to the publication itself being a libel :"»—the fact is incon-
testable, but the cause what can it have been ? The enquiry
is a curious one: and in the answer may be seen a confirma.-
tion of the moral impossibility of any verdict other than
that of guilty at the hands of a jury of Guinea-men, not to
say of any men, so directed. .

On the trial of the other defendant, in regard to some

parts at least, if not the whole, of this multifarious libel, a
*¢ question” of this sort had, as we have seen, been made:
made, and by the same learned Gentleman, who after hav-
ing been leading counsel for the political writer, officiated
now in the same character tor the culprit Judge. The ques-
tion having been made then, how comes it not to be madc
now ? :
On that _former occasion the authority which the learned
counsel had to contend with, was no other than that of s
smgle Judge: on this present occasion, the authority before
which he has to plead, is that of the entire judicatory :—u
judicatory, composed of four Judges, of whom the Judge
in question, though in authority the Chief, was in number no
more than ane.

* Do you maintain that a person has a right to ridicule
* his neaghbour. . . . "

In the Report given of this trial the words pronounced by
the noble and learned Lord Chief Justice, are reported, or
professed to be reported, by the reporting scribe :—the tone,
the countenance, the deportment, by which the interruptive
interrogation was accompanied, were not—any of them--
nor could they have been—included in the report.

Whatsoever was the cause—whether an acquaintance with
the persons and dispositions of the Guinea-men to whom the
defence would have been to be addressed—a consciousnest
that under such direction obsequiousness was a virtue not
confined to the jury-box~or a casual deficiency of ner-
vous power, snch as learned advocates for liberty, no less
than the unlearned, are liable to~—or that, even where there
s nothing dangerous, there is something wunpleasant, and to
polished tetlings, grating, in kicking against the pricks, and
pressing against the feelings of oflicial superiors, whose

#¢ will have no question to decide, as to the quality of the pubhcation, but yo.
“unll find him Guilty.”
Such arg the words, af taken in short-hand, of the Lord Chief Justice.
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countenances are day by day to be encountered—so it is
that therc being, according to the learned counsel’s own
statement at least, nothing morc at stake than *“ the hiberty
of the press”—that liberty which, as he had observed, ¢ has
*“ ever been lield as one of the first principles of the con-
¢ stitution”—nor from the doctrines, against which, on
that former occasion, he had with so little frait been con.
tending, any worse effect to be apprehended, than the ex-
tinguishing of ¢ that liberty for ever’—whatsoever may
have been the cause of the abandonment, so it is that be-
fore this re-inforced, and de jure at least superior, judica-
tory, the contest was not rencwed.

§ 2. On the Part of a trained furyman, unobsequiousness
still more hopeless.

Bur, if such was the no-resistance made by a sturdy
veteran—possessir.g too, in the plea of professional duty,
an excuse such as might have been expected 10 disaim re-
sentment, call forth sympathy, and cdulcorate feclings in the
bosom even of the most obdurate Judge—what, under such
direction, could have been or ever can be—expected, for
the relief ot a defendant hbeller, or for the preservation of
the about to be ¢ extinguished liberty”—what, I ask, can,
to any such purpose, be, with any the least colour of rea-
son, expected, from the firmness—let us not say of the
craving Guinea-man, who, in one unacceptable verdict, be-
holds the extinction of the race of his expected guincas—
but of any gentleman habituated (as by the discipline ot the
‘Blackstone school all gentlemen are habituated) to regard in
every word that cometh trom the mouth of one of the re-
verend and learned twelve, the rule of legal faith—the un-
erring standard of rectitude?

ET——————

CHAP. XI. SucH JURIES WORSE THAN NONE.
§ 1. Star-chamber preferable to a covertly-pensioned Jury.

TO a mixt tribunal containing, along with the Judge, a
Jury thus constituted, and thus directed, two other tribunals,
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each of them more simple in its compasition, might,
cases of libel law, solong as libel law stands as 1€ 1s at present,
vz, without any determinate set ot words for the ssion
of it, be substituted (it should seem) and with no inconsi-
derable advantage to liberty and justice,

1. One of them 1v—a Star-chamber: 1n a word the an-
tient J]ud:catory of that name, revived, with ur without
amendments.

Itewas i that judicatory, that libel law, as it stands at
present, received its form and tenor : wiz. 1n so far as_form,
and tenor can be attiibuted to a species of law—z. unwpili
ten, ahas common, ahas Fudge-made law—of which the
sential character 1s the not having any Zenor at all belonging
to it, nor consequently any purport of any such solidity as
thac certawnty and safety can be built upon it. It was 1n that
judicatory that the carkest cases extant—Dbeing those which,
in the character of the foundations of libel law, are conti-
nually referred to—~weie determined. \

Ot that transcendent judicatory, the acknowledged fruit
of which was ¢ the keeping of all England 1n a state of
* quietude,” pute of all termenting matter, one great ad-
vantage wad,the being composed altogether of persons in
o }ng Jztmm"——“ great character s”’—whose greatness,
s0 long as 1t pleased the fountain of all greatness, was
placed out of aﬁ danger of failling, being fixt by office.

Though, under special jury law, 1t does belong tq the de-
fendant to choose, out of 48 peisons fixt by a very different
choice, by what 12 he shall ot be tried, 1t does zot under any
law belong to a defendant to make choice ot any of the
Judges by whom he skall be tried. But, for my part, sup-
posing or argument sake, that it rested with my choice,
more willingly would I be ¢ried, and (being of course con-
victed) sentenced, by a Star-chamber composed of the same
gret’ft chaiacters as heietofoie, than, under such direction,
tried betore a jury, of whom it should happen to me to know
thus much and no more—uiz. that they were so appointed
and so paid:—a sentence all the while awaiting me from
such a source, and of such a nature, as, by the examples
that are under every body’s view, has heen rendered so 1n-
telligible.

In the case of the hbel in question——the hbel composed
of the letters signed Fuverna—the * great characters,” memp
tioned in the title of Mr, Cobbett’s trial as objects of that
Iibel, are ¢ the Earl of Hardwicke, Lord Licutenant of



114 Chap. X1. Suck Furies worse than none.

¢ Ircland ; Lord Redesdale, Lord High-Chancellor of Ire.
“land; Mr. Justice Osborne,” (the alledged * pourer of
““ broadsides”) * onc of the Judges of the Court of King's
* Behch in Ircland; and Mr. Marsden, Under-Secretary
¢ of State for Ircland.” 4

To these may be added—as so many persons, over whose
wiongs a veil had been drawn, partly by their own magna-
nimity, partly by that of the Attorney-General ot our
v present Soveieign Lord the King, who for our said Lord
“ the King was then and there in that behalf in his proper

% person prosecuting,” (and on such an occasion what more

Fproper prosecuting ¢ person could there have been?”) iz,

"¢t thie Honoerable Spencer Perceval'— the Hobarts"
(meaning doubtives the then commenly called Lord Hobart,
now properiv called Enl of Buckinghamshire)— the 1est.
“ grorland, " (n.caning the then and present Earl of West-
morland)—* e Cumdens” (meaning tle then and present
Farl Caraden) —-and the then Right Honowrable Henry dd-
dinglon, now Viscount Sidmouth, and in the said libel so
“ unbecomingly taunted” by being called by the title of his
techer ¢ Doctor Addington.’

The prurpose for which this constellation of great charac-
ters i« here introduced 1s no other than that of “saying, that,
it being, by the supposition, my misfortune to be under pro-
sccution for a libel against all those several great characters
'**-iill(‘\ at d\C sane tane lﬂy (A'[ZU(!-‘I(LI\!I{’ and pr"’?/("cl,’(? to ]l'd\'(',
fer my trial and sentence, the choice of a Star-ciamber, in
licu of a jury so constituted and directed as atoresaid—my
choice weudd Le in favour of the said Star.-chamber: and
this, even supposing the constitution of it to have received
this—I know not whether to call it confirmation or amend.
ment—to wit, thet of its being composed, in the character
of ]m/gvs, ol ihe verty same perscns, ncither more nor
fewer, as those whom, by the hypothetical and e1rgumenta.
tive mention thns ade ol their names, it may, for aught 1
know, at a tine when to wrde is to wrile Lilels, lLave alieady
Lappeacd to me to have libelled,

Neither caprice nor rashness dictated the choice thus
made, '

Judging thus openly um] avowedly in their own cause—
excouting the operation of conviction and purishment, at the
same e and with the wame Aands—this apparent, as well
ds real union, of functions, at present # crroncously sup-
Jesed o be disjoined, would be sufficicnt to point towards
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them the attention of the public eye: weak as every check
must be, the action of which is to be conveyed up into so
high a sphere, some check, and that a 7ea/ one, they would
hav&} whereas, in the existing case, while the phantasmago-
ric vision of a check displays itself, of the reality no sigus
have ¢ver yet been visible,

Y 2. A Fury-less Judge preferable to a covertly pensioned
Fury.

2. THE other sort of judicatory to which, in my own
case, as above, in comparison with a jury so constituted
and directed, I should not hesitate to give the preference, is
a single-seated judicatory, consisting of a Judge, without a
jury: and this, even without excepting the noble and learned
Judge, under whose direction the jury-box, for the rcasons
already so distinctly stated, would, in my mind, oppose so
insuperable a bar to Hope,

To those, it any such there be, to whom an object of
such inconsiderable importance as the actual state of judica~
ture, when.delineated by so obscure a pen as the present,
may have already presented itself to view, the considera~
tions by which, in the character of reasons, (See Scotcs Reform)
this choice is dictated, will, it not already brought to view,
at any rate be sufficiently apparent—it being, w one word,
of the nature of re_rpozmi;!ity (in the burthensome sense ol
the word) to go on dimnishing ad infinrtum, in proportion
as the number of those who are sharers in the burthen is in-
creased : not that if the same learned Judge, by whom the
jury would, in the case supposed, be directed, and of course
directed to convict me, 1 could, as _far as conviction goes,
citertain any rational expectation of any better fate. But,
the fate of the defendant being, 1n the case supposed, placed
o manifestly as well as completely in his hands, what in
that case I should hope for, 1s—some mitigation in the rie
gour of my sentence. Not that by the non-existence of a
Jury—not that by a circnmstance so completely foreign to
the consequences and tendency of the offence—any defalca-
tion could be made from the 7ea/l demand for punishment:
but that, in some way or other, more readily tclt than de-
scribed, the like effect might, in some degree, be pro-~
duced by prudential considerations.

You have had a fair tnial : you have been tried by a "ury;

12
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by a jury composed of your equals and fellow subjects : you
lz;ue Zcm convicted by that jury. . . . . In this strain runs
regularly the eloquence, by which, when a convict 18 aboqt
to receive his doom, in an oration addressed in form @@ his
own, but in design to other the surrounding ears, (ifot to
speak of pens) intimation is given to him, that is to them, to
recognize the justice.of it. )

In this way it is, that the satisfaction, whatsoever it be,
which it is the lot of the upstart * censor”* to afford, by his
suffering, te the injured excellence of * great characters”
placed in * high situations,” is enjoyed without abatement :
while, of any dissatisfaction that may chance to beiraised
by it, a portion more or less considerable is turned aside
upon the jury-box, the inhabitants of which find, in the

* Conclude we now with the catechism——the Perceval catechism-—already
glanced at. :

“ Gentlemen, (p. 839) who is Mr. Cobbett? Is he a 'man}f Jamily in this
“country? . . ... Guis homo hic est? \Quo patre natus P~FHe seems to ima-
‘¢ gine himsclf a species of censor, who, clevated to the solemn seat of judg-
““ ment, is to deal about his decisions for the instruction of mankind.”—Speech
of the Hon. Spencer Perccval, in his character of Attorney-General, leading
counsel for the prosecution, in the trial of Mr. Cobbett, as abow.

‘Who Mr. Cobbett is—was to this man of family a matter, even at that time,
not altogether unknown, and is somewhat better known at present.  What he
is not is—one whe having secused to himself some 12 or 18,000l a year of
the substance of the people—raised, not by taxes, but by means, in comparison
of which the most oppressive of taxes would be a relief~has made it as com-
pletely his interest, as this prosecution, with the doctrines which it afforded occa-
sion to promulgate, have proved it to be his endeavour, to contribute what may
be in his power, towards destroying whatsecver remains undestroyed of the li-
berty of the press.

@uiis homo hic est? Quo patre natus # So long as the name of this man of fa-
mily is remembered, this latinity brought forward on such an oecasion—nught
never to be forgotten. Two casts of men in this country: men of fumily, to
whom, in case of delinquency, impunity is duet men of no family, to whom,
in the like case, punishment is due. One cast, who have a right to plunder : an-
other cast, who have a right to be plundered, and to be pumished if they complamn
of it.

Was it not by the original edition of this catechism, more than by any thing
tlse, that the French Revolution, with its horrors, was produced ?

And here we see 'one use of a speetal, and weli-selected jury : men ennobled
by the ¢ Esquire” tacked by thc constable to their names. With a pedigree
reaching down, though it were from /Foden, is it possible that the united force
of pride and vanity should so completely have got the better of common pru-
dence, as to represent the question’guilty or not guilty, as turning upon the
question family or no fumily, had it been to 8 jury of the original, the consti-
tutional, the ungarbled, the uncorrupted stamp? Did ever man think to better
.l;isd ca\:sc, by  violating,” in this or any othér way, the *¢ feelings” of his

udge?
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constitutional darkness in which their operations have heen
involved, an effectual protection against all assaults to which
visible objects stand exposed.

re it my lot to be tried for a libel~—a lot that may
fall to me at any time, as wc!l as to every other man in the
country, who can either write or read, and whose endeavour
is to afford, in any shape, he being ‘not a man of famly,
s instruction to mankind,”—I had rather, a hundred times
over, be tried by Lord Ellenborough, sitting alone in his pro.
per place whatever it inight be, the King’s Bench, the Star-
chamber, or the Privy-chamber—by Lord Ellepborough
without a jury—than by a jury trained under the direction
of, as well as directed by, Lord Ellenborough, By tears, by
prostrations, by a certain quantity of dust licked up, by in-
tercession of friends, by vows of good behaviour, and other
et cateras of penitence and humiliation, it might then hap-
pen to a man to find ** feelings,” where feelings, other than
those which are but springs of vengeance, are not now to be
found, and where, except of that sort, the printers of the
Independent Whig found none.

But suppose me prosecuted, and, before such a jury,
of course gonvicted, what would be then the language—
¢ Fool,” or * weakest man that walks over ecarth witha
“ out a keeper—what would you have? You have been
“tried by a jury of your country: you have been con-
“ victed. There! go and write libels, if you can do it
 within four walls, without comnmunication from without,
* in the well ordered jail of Gloucester, for six years: for
“ three, as is proved by your transgression after the ex-
* amples you have had before you, are not sufficient.”
Who, in a word, who had to stand fire from an adversary,
would not rather have the adversary defore a screen-ihan be-
hind one?






PART I,

STATE OF THE PACKING SYSTEM,
ANNO 1808.

CHAP. I. INTRODUCTION=~~TWO REFORMING
SHRIEVALTIES.

y 1. Turner and Skianer, anno 1783-4.

IN the year 1784, Sir Barnard Turner, and Mr. Thoma;
Skinner, (Sce Gity Characters) the late celebrated anctioner,
afterwards Alderman of London, finding themselves Sheriff s
of London and Middlescx, charged as such with Juties of no
mconsiderable importance, conceived what to many grave
and lcarned persons of that time, friends to social order and
our holy religion, was looked upon of course as a theoretic
and speculative fancy; wiz. that of making things * better
“* than well,” by applying their minds to the fulfilment of
those same duties.  The state of things appertaining to that
department having presented itself to their eyes as being in
divers particulars susceptible of improvement, they made in
that view what arrangements had occurred to them as being
in their own power, and in a tract of forty 8vo pages*—
gave an account of what thef had done themselves, tog>-

ther with a statement of such other things as, it donc by

others, presented, in their view of the matter, a prospect of
being of use,

* The title of it is—¢ An Account of some Alterations add Amendments at-
“ tcmpted in the Duty and Office of Shcriff of the County of Middlesex and
¢¢ Shenffdof the City of Lanﬂmluring the Sheriflalty of Sir Barnard Trerner,
““and Thomas Skinner, Esq.—London: Printed by Stephen Clark, No. 15,
¢« Brokers Row, Moorfields, 1764.” No Bookselier’s name
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In addition to some regulations, partly executed partly
recommended, having for their objects the kealth and good
bekaviour of prisoners, the changes thus spoken of under
the name of * alterations and amendments,” consisted of
threc innovations, one respecting the disposal of goods taken
1in execution in civil actions, the two others respecting thc
place and mode of putting criminals to death.

1.. On their entrahce into the shrievalty they had found
lodged, by customary negligence, in the hands of the she-
riffs’ officers, a class of men, whose hearts are universally
recognized as standing, ina peculiar degree, exposed to the
inroads of hard hardness ang corruption, the function of
nominating persons, at whose disposal, in the name and
character of appraisers, goods taken in execution were regu.-
larly placed by these their patrons: and of the general re-
sult of this arrangement a tolerably adequate conception
may be formed from one individual case, in which, accord-
ing to the report given of it by these sheriffs, the value of
the property so taken, being about fve times the amount of
the debt, and the whole having been taken from the debtor,
no more than a #itke of it, viz. kalf the amount of the debt,
had found its way into the pocket of the creditor ; the other
nine-tenths, having, in some regular and established, but
unascertained or at least undivulged proportions, been
shared between the minister of justice, and his official no-
minee and associate above-mentioned.

To this grievance the remedy they applied was one which
though, in «principle, and in the character of a regularly
established remedy, applicable by all persons, on all occa-
sions, not altogether an unexceptionable one, proved, in the
individual hands in question, there is reason to think, a bene-
ficial one’: the nomination which they had found, as above,
in the hands of their officers, was taken out of those low-
stationed and impufe hands, into their own: and forasmuch
as in that station men are not only too highly and conspi-
cuously elevated, but moreoygr too frequently changed, to
be much in danger of engaging with success in the organi-
zation of any regular K]an or the extraction of lucre %rom
so impure a source, the mischief if not altogether eradica-
ted must naturally have been considerably diminished.

On what ing the matter stands at present, it has not
fallen into my Way to learn. At that time, as the evil genius
of the discarded functionaries woudd have it, both #heriffs
were upright as well as public-spirited men: and Skinner,
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being, in relation to the branch of business in question, in
a pre-eminent degree an tntelligent one, knew wherk to find
his bhe.

s At present the magnificent edifice, now erecting in the
center of the city under the name of the Auction Mart,
presents the idea of a more radical cure.

2. On the ground of capital punishment, the place and
mode of exccution furnished to these reformers two other
opportunities for casting their honest mite into the treasury
of justice.

6n those melancholy occasions, on which to save the
trouble of, reforming them, and adjusting punishment in
quality as well as quantity to delinquency, malefactors of
the most diversified descriptions are involved in one indis-
criminating destruction, the operation was in those days re-
gularly preceded (it scems not easy to say why) by a pro.
cession of two or three miles length, in the course of which,
whatever effect could have been expected from the conclud-
ing tragedy was more than countervailed by the intervening
disorders.  Struck with the incongruity of this surplusage
of loco-motion, our reformers. fixed the ceremony -to the
well-assorted spot to which it remains attached at present:
a spot immediately contiguous to the place of confinement
from which the victims then used to be, as they still are,
taken for the appointed sacrifice.

At that same time, the fatal operation being performed,
as mechanicians say by hand, was.performed in_that coarse
and uncertain manner, by which the sufferings of the pa.
-tients were exposed to receive unintentional increase. It
was to this happily associated pair of humble and unambiti.
ous reformers, that the machinery, now applied to that pur.
pose, and still known by the almost burlesque but scle exa
1sting name of the New Drop owed its establishment. Un-
der English justice, the intended object, as well as_effect of
it, corresponds exactly with that of the Guillotine, under the
anarchical tyranny ofy revolutionary France." For, in the
design of thc humane, as well as scientific, inventor, whose
name it has perpetuated, that instrument (a Frenck edition
of our Halylz;x Maiden) had no other object than that of
diminishing, in each instance, the suffening produced by
those executms, the mullitude of which depeided on other
hands. .

To any one who hdFbeen accustomed to observe how
slow, in every department of government, from the highest
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down to the lowest, the pace of reform is, and how thickly
beset with obstacles the paths which it has to traverse, it
may be apt to appear difhicult to conceive by what strange
accident, even in so low a sphere, a change, which had tor’
its result, as well as for its object, the good of the many,
should have been suffered to take eflect.

As to the innovatien which consisted in the disturbance
given to the official arrangement, by which so quiet and re-
gular a division had been made of the property of the
debtor between the officer and the appraiscr—in the fact of
its having been suffered to take cffect, and that too without
opposition from above, he may behold a certain proof of
two things,” 2z, 1. That there was no individunal existing in
any such station as that of a Judge or othcr considerable
Law-officer, into whose hands so much as a single penny
of the profit that used to be thus extractéd was ever felt to
have found its way; and that, in particular, if in the dispo-
sal of any of the property in question any errors were ever
committed by any one of thesg inferior ministers of justice,
no Chief Justice of the King’s Bench had ever considered
himself as having gained, or conceived himself as being in
a way to gain, to the amount of 1,434/ 155. 64. a year, or
any part of that sum, nor any Chiet Justice of the Com-
mon Pleas 7340, 3s. 11d. a yeur, or any part of that sum,
nor any Atoiney-General that or any other sum, by con.
tributing to the manufacture, or effecting or permitting the
correction gf any of these errors: 2. That neither did there
exist among any of those exalted personages, any individual
whose pride had found itself by any accident engaged in thé:!
protection of the abuses, or inconveniences thus removed.

g. As to the procession from Newgate to Tyburn, the
thieves, ‘whose practice found itself diminished by the abo-
lition of this cercmony—these unlicensed depredators, not
one of whom cver had or ever would have found any diffi-
culty, other than from want of money, in his endeavouirs
to purchase a toss Op for impunity on pretence of some cr-

.ror, bearing no more rational a relation to his case than to
that of the first homicide,  found themselves unable in their
conjunct capacity to make any such case as on-the ground
of precedent;would, in point of decency, have warrdnted
any gentlem#igiof. the long robe, in the characd® of Judge,
Cfogt}sel. or Member of Parliament%to stand up in support
ol 1t. o :

4. Asto the New Drop, the dying agonies, of the patients
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destined to be relieved by it, not having found, ina long robe
or in any high situation, any person possessing any such in-
terest in their continuance, as is possessed by such a multi-
tude of personages in high situations and long robes, in the
continuance of the living agonies of so many thousands who
are kept so regularly immured in forced idleness, by their
authority and for the sake of their profiy and thes ease, and
the only persons whose co-operation towards this reform
was necessary, being the Surveycs and the Carpenter, whose
sensibility to the advantages of ‘it was beyond dispute} thus
it was that s reform too found its way into existence un-
opposcd. Y e

In a word, barring opposition from superior power, ac-
complishment heing within "the power of the reformers
themselves, and no interest intervening in any tangible
shape to call down opposition from above, the reforms,
such as they were, were carried into effect,

By these circumstances, when rightly considered and put
together, the known facts of the case may be found to stand
divested of that air of fable, by which, to a first glance,
they may have secmed obscured,

A

* § 2. Phillips and x. Anno 1807-8.

FroM that year (1784) to 1807, Nature took time to rest
herself: and, in all those three-and-twenty years, though of
abuse, in a considerable variety of shapes, there could not,
Mﬁng any part of that time, Kave been any deficiency, it
appears not that in the series of worthy and respectable gen-
tlemen, who succeeded each other in that office, there had
been so much as one, to whom the ic%ea bad occursad, of
occupying himself in any such theoretic and speculative task,
as the attempting to make any defalcation from the mass:
no—riot a thought about any such matter, in the breast of
any one of the units in so many pairs of functionaries, any.
morc than if instead of paying his 2,000l. or 3,000l for
the privilege of discharging the functions of his office, he
had, like a pair of Honoraglc Knoxes, received his 10,023/,
a yeadffor 1ike an Earl of Buckinghamshire, his 11,094l or
like a pair of Lord Seymours, his 12,511/ or like a pair of
Percevals, one behind the other, his 38,5740 (% subject”
alas! to * deduction”) fagthe trouble of bearing the official
title of it: practice not being, in any part of all this time,
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in any degree, or by any body, neglccted—practice, to wit
in essentials, such as going to court, riding about in a gilt
chariot, giving and eating dinners, and the like.

Africa, in times of old, had the reputation of producing
such singulanties as could be exhibited on four legs. In
modern tmgs, England has among nations been noted for
producing fingularities on half the number of legs.

In the shrievalty year 1807-8, the spuit of retorm having
passed, as hath been seen, three-and-twenty years of repose
on thé pillows, or in the graves, of Sir Barnard and Mr.
Skinner, made its appearance, in the character of a Giant
7¢freshed, M the body of Mr. Phillips, a publishing book-
seller of the first eminence, who, on receiving from his
Majesty’s sword the customary honour, changed his appel.
lation into that of Sir Richard Phullips.

In the nature of the shrievalty there is a sort of mystery,
in consequence of which he, who does not look well to his
words, and even he who does, will be in continual dangcr
of falling into one or other of two heresies, which, like
Scylla and Charybdis, lie in wait for him, onc on the side of
grammar, the other on the side of legal/ and curious learping.
In London and Middiesex, taken together, there is never
one sheriff only, there are always two shkeriffs. The same
two respectable gentlemen who, in the Cuy of London,
constitute two sheriffs, and thereby two }:crsom, constitute,
in the County of Middlesex, but one s eriff, and thereby,
in legal abracadabra, like man and wife, but one person :—
or else vite versd ;—for, such is the frailty of unlearned me. -
moty, that as often as, in relation to this article, one minuté-
“finds me in possession of orthodoxical truth, the next minute
finds me dispossessed of it. i

In the artificial and involuntary fraternity contracted by

him on this occasion, it was not the lot of Sir Richard to
find anytsuch felicity as that which had attcnded Sir Barnard
and Mr. Skinner.,
. Bishop Burnet—or if not he some other self-reported
eye-witness, whose name, it found, would not, to the pre-
sent purpose, add much to the stock of our useful know-
ledge, tells us of a pair of twins whom he saw ligng in
Holland, and whose misfortune it was to stand cofitrécted
by bonds of fraternity closer by much than either of them
wished; viz. by an adhesion of some sort or other, in the
region of the back-bone, constitéhing thence, instead of
two bipeds, one unfortunate qnadruped.
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At the age of about twenty, one person of this unhap-
pily connected pair paid the debt of nature. The condition
of the survivor is too deplorable to be dwelt on any where,
especially in this place. All that is here wanted of him is
to serve as a type of one half of our quadruped, or double
biped skeriff.

In his.pilgrimage through the thorny region of reform,
Sir Richard was not long ere he found himself in the dis-
astrous plight above alluded to. Into the body of his twin
colleague, Mr. x, either the beneficent spirit above spoken
of hag never made its entrance, or had soon made its re-
treat, leaving it in the condition of a carcase, which, if not
dead in law, was dead to the purpose of rendering, in any
degree, less pernicious the ¢ondition of the law, At every
step he took, our Knight found himselt with this everlast-
ing colleague at his back, exhibiting, in no other form than
that of the vis inertie, cxcept now and then a kick or two,
any signs of life.

As to Mr. x, I borrow, on this occasion for his use, one
of the names employed by mathematicians for the de-
signation of their unknown quantities, not thinking it neces-
sary to him to possess any other introduction to “ Prince
‘ﬁ}f_@l;rl’ty” than what he has secured to himself by his
owq picture, as drawn by himself and published by Sir
Richard, in that work of his of which mention has been al-
ready made.

As to Sir Richard—what things he did—what other things
he tried to do, and would have gone, but for the giants and
g;agom he had to encounter in his way—all the while with
this. mass of proud flesh at his back—matters of that sort
belopg not cxactly to this place: any more than the sort of
requital he met with, in another character, (see p. 117) froma
rair of learned brethren, whom he found so much more, per-
;Ft in the art of ¢ dwelling together in unity,” than ke and

is.

Of the list of his achievements and less successful en-
deavours, one alone belongs, by any direct title at least, to
this history :—uzz. the discovery, made by him, of the pitch
of perfection, at which the a1¢ of packing (that master art of
which the elements have been’endeavoured'to be delivered |
as above) has been carried in the application made of it to
special juries. ,

Beholding in the Court of Exchequer, as above, the great
manufactory or workshop, in which it was carried on, and
sceing more to admiie in the ingenuity displayed in it, than
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in the purposes to which he saw it applied, he addressed a
letter to the chuwf conductor of that important branch of busi-
ness, noticing the state of the art, together with such obser-
vations as had becn:suggested by it,

At this time he was either chantable enough to suppose—
or, (what seems the more probable interpretation of the two)
decorous enough to «eem to suppose, that the mode in which
the business was conducted was a secret to the pre-eminently
learned as well as skiltul person, under whose auspices and
authority, he found it going on. But, it such was ever
really his belief, it was not long before he found himself
obliged to take his leave of it.

CHAP. 1I. Tha Surrirr To TiiE LorD CHIEF BARCN—
NorTicEs.

§ 1. Substance of the Lelter.

FEW, simple, and important, will be seen to hﬁ::ghe
statements made by this shenff to the Lord Chiet Baron.—
After the substance of each statement, follows an intima-
tion of the sort of answer given to it.

1. That in the judicatory, over which the Lord Chief
Baron presides, juries are become virtually permanent : and
that the Lord Chicf Baron knows they are. Ot this state
of things the Loid Chiet Baron admié; the existence; and
moreover, as will be seen, justifies it.—Say, admutled and
Justified.

2. That this permanence is contrary to an acknowledged
principle of the Constitution, and considered by the pubhc
as such.—Not denied.

3. That it is contiary to the express provision of an Act
of Parliament [4 Geo. 2. c. 7. § 2. |—Not denied.

4. That the permanence has packing tor its causc.

N. B. The word packing not employed : but the modes of
operation indicated, and certain official persons indicated as
operators,—Not demeds

5+ That’of the interference of the Solicitor on one side,
vz, the Solicitor for the Ciown, a sclection, chargeable
with partiality, is the habitnal result. —Not dewied,

Paitly by a regard to decorum, partly by tiie want of dLat

-
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expcriencp which was yet to come, the sheriff was betrayed
into two other assertionis which proved erroneous,

6. One was—that this permanence had not among the
number of its causes, on the part of the learned udge
whom he was addressing, either direction or' conmwance.
This was in April 1808. But in September following we
shall see him relating facts, by which, on the part of the
Judge, conmivance was rendered certa%, and direction (the
system of permanence being in the Judge’s answer openly
defended) little short of it.

7. The other was—that among the causes was either nég-
ligence or wndyfference, on the part of the official ‘persons, by
whom the jurors are fixed upon:—which persons, as the
Lord Chir:i(l Baron could not but kpow, though the sheriff
does not state who they were, were officers acting under the
authority of the learned Judge.—But of this breach not
only of constitutional principle, but, as virtually admitted, of .
positive law, neither neghgence nor indifference had been the
cause. ~And the proof of its not having had either for its
cause is given by the sheriff himself a little furtheron, For,
on receipt of a remonstrance made by him, we shall see the
Master Packer giving up for the moment the supposed illegal
practize, but atterwards resuming it.

§ 2. The Letter in1ts own words—uwith Qbservations.

Ry
Here follows the letter in its own words. Phillips, p. 166.

"« To' he Lord Chief Baron.

« My Lord, .

« 1n obtruding upon your Lordship, on a question which
“ has arisen in the exercise of the high office which I have
« the honour to fill, and which appertains, in an important
s degree, to the practice of the Court over which your
« Lordship so honourably presides, I am emboldened by
« that urbanity and liberality, which I have discovered to be
« the leading and actuating traits of your personal character.

« Your Lordship is doubtless aware, that the public have
“ viewed with peculiar interest, for many years past, the man-
* ner in which Spetial Furies are brought together, and par-
“ ticularly the circumstance that they have consisted, with
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* little variation, of nearly the same individuals in cvery
“* cause, for terms and years together.*

* In causes between individuals, this is a matter of minor
“ consequence, but in causes between the Crown and the Sub-

* Por terms and years logéther. Here we see the notice given of the perme-
nence.

The fact stated by the Sheiff, and admitted and justified, (as we shall see) by
the Lord Chigf Baron is—not merely that in the special juries serving in his Lord-
ship’s Court, there have been, out of the twelve, an tndividual or a few indivi-
duals, in whose instance this permancnce has had place:—but that it is thé
whole Lody of special jurymen that, for the indefinitely long number of years in
question, has been in this state of permanence.

In the composition, given in each mstance, to the jury taken from this per-
manent body of jurors, some variation, though that but a ¢ &ttle variation,” 13
admiited by the sheriff : but, subjcct to this limitation, the non-variation is ad-
snitted by the Lord Chief Baron.

Of the difference between the several distinguishable lists, seven or thereabouts
in number, that have place in the case of special jurors, an explanatior has been
given above. [Part I. Ch. 4. § 4.] Of the ¥ little” variation in question, what, in
thelanguage of that erplenation, is the result? Only that, to make allowagce for
casual non-attendance, and at the same time provide for general convenience (the
convenience to wit of all persons who belong to any of those classes whose conve-
nience is considered as cntitled to regard)—(i. e. all persons concerned but the
suitors) the select and secret qualified list is constantly larger than any actually
serving list: in a word, that it contains some number above twelve : or, lest the
arrangement should ever find itself disturbed by the intervention of casual inter-
lopers, if put upon the reduced list, say four-and-twenty.

This select and secret qualified list is to such actually serving list what, in the
East-India Direction the list composed of the Directors actually in the Direction
at any given point of time, with the addition of all who ever have been in the
Direction, is to the list tomposed of the actual Directors alone: with only this
difference, viz. that the exclusion of supernumeraries, which, in the case of the
East-India Direction, is determined by rotation, (subject to a prolongation of the
exclusion in the instance of this or that individual, in so rare an event as a
dctermination taken to that effect by a majority of Propricters) is, in the case of
thc Gutnea Board, determined partly perhaps by senmiority upon the list, but
partly at any rate, by chance, as well as partly by choice.

" Rendering the' select and scoret hst no larger than the scrving list, is an ar-
rangement that stood prohibited by divers considerations.

3. Tt would have rendered the dnty too severe! it would have converted the
Lonus into a lurthen—in the instance of every such member of the corps, with
whose business or amusements such regular and unremitted attendance would
not have suited : and it would thereby have cxcluded this or that useful member
in whose instance the requisite obsequiousness, so often as it suited him to at-
tend, might be depended upon.

9. The imposition would, in this form, have been too barefaced :—~twelve per-
sons, under the name of jurymen, sitting at all times without any variation,
and thus forming a Board no less manifesily permanent and unchanging than
that of the twelve Judges, could never have passed thug long under the name of
a Jury : nonoteven under the habitual blindness, almiist universally manifested,
to ctery the most flagrant abusc, which, having Judges for its authors, is screen-
¢d from scrutiny by the name of law, A .

2
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« ject, your Lordship will readily conceive that i¢ is a prac-
“tice viewed with jealousy, and does not accord with those
“ other features of our jurisprudence which are so much ad-
* mired at home and abroad.

“ The evil is not attributable to the connivance or direction
“ of -the Fudges,* nor to any defect in the law, bus it arises
« solely, as I am told, from the neglgence &r indifferencet with
 which the juries are struck by the proper officers, and from
* the interference, in certain cases, of the solicitors for the
“ Cromn.t The freeholders’ list is full and tolerably perfect,

* Conmmance of direction of the Judges.] This, as already intimated, turns out
to be a complete ms-statement: though, as already intimated, a very pardonable
onc. Attributable—not to the ¢ direction” of the Judges >—just possible :—not
to their ¢ conuivan. * ?"—not possible.

The state of things here n question is that very state of things the existence
of which (it has so often becn observed) 1s not only admatted but justified by the
Chief Jodgr  t0o whom that letter is addressed. That it had his ingenuity and
ndustry ior its effic ent cause 15 not certain : but that its existence was known to
him s ce tain: since n declaning his appiobation of it, he graunds that appro-
bation on an experience of as long a standing as his own existence in the chas
racter of a public functionary.

Of such connwnnce does the existence require confirmation ? require, surely
not: but confirmation, 1t a fact so firmly established can be rendered firmer, we
shall fina it recewving further on: vix. where the permanent system having, at
the intstance ot this sheriff, been for the moment broken in upon, by the most
fully emploved of the Lord Chief Baron's two Master Packers, was restored as
soon as the sheriff’s back was turned.

+ Negligence or indifference in the proper officers.] Another mis-statement; but
alike pardonable. By the Chief Judge, to whose authority the Master Packer is
subject, the system having been, according to the Judge’s own declaration, con-
templated by him during a term of 24 years, and at the end of that term openly
defended, whether, on the part of this subordinate, the acting up to this system
could have been the result of ¢ negligence,” or altogether matter of ¢ indyf-
¢ ference,” might be left to any one to pronounce. But, whatsoever might at the
time of this letter, viz. 4th April 1808, have been the state of the official m'nd in
question, that it was not long before a state altogether opposite to that of indifference
had place, is demonstrated by the fact just spoken of, viz. the restoration of this
state of things, so shortly after the day when, at the instance of the author of
this letter, it had been suspended.

1 The Solicator (of the Crown) is permitied to interpose.] In relation to the in-
cident here spoken of, I suspect some want of clearness, if not of eorrectness,
in the information, on which this part of the statement, thus made by the she-
riff, was grounded.

1, Not only in this, but in all the other packing uffices, (according to the
practice, as stated in all the books (2), the Solicitor, as well on this side as on the

(a) 1. For the King’s Bench, Civil Office, see Tidd and Crompton by Sellon.
9. For the King's Bench, Crown Office, see Hands.
3. For the Common Pleas, Master Packers the two Prothonotaries.
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“ but in calling over the names, the Solicitor is per mitted to
=t interpose, and ¢o say who will and will not attend, so that

other, has, to one purpose, a1igh{—an acknowledged right—to interpose: viz. to
the purpose of striking out his tuwelve, out of the 48 members of the Gross oc-
casional list, regularly nominated by the Master Packer.

2. This interposition of his—this interposition, considered by the sheriff, and
by him denounced to the &ord Chief Baron, as a cause of partiality in the sc-
lection, at what stage of the process is it considered as taking place? At the
ume regularly appointed for mutual defalcation, if by the exclusion of twclve
out of the forty-eight, any apprehension, entertained By this Solicitor of a defi-
ciency in the article of obsequiousness, would be satisfied, in such case all con-
versation, whether to the effect here spoken of, or to any other, is needless or
superfluous.

8. That, the wholc of this Gross list being at the nomination of the Master
Packer, any real danger of non-obsequiousncss towaids the Crown side should
exist, except in the extraordinary case of corruption successfully ﬂppiicd by the
individual, the defendant, has been over and over again shewn to be a state of
things altogether improbable : that in that state of things anv such danger shouvld
be so much as apprehended, scems not very probable. To what end then any
such wdirect and mendacious interference ?

At what point of time# Antecedently to the declaration and production made
of the Gioss occasional hist—made, in form and ceremony, by the Master
Packer (or his clerk) at the very time when, by the defalcation of 24, viz. 12 on
each side, the number on that Gross occasional list has just been brought down
to the 24 on the Reduced hist? or not tll after that time?

1. If antecedently, it would suppose, between the Master Packer, and the So-
licitor of the Crown (the Solicitor of thc Customs, for example, or the Solicitor
of the Excise) a perfect and collusive understanding: yet, at the same time, on
the part of the Solicitor, a fraudulent sort of language, such as would by that
collusion have been rendered unnecessary. And moreover, this conversation
being carned on secretly and collusively, between these two, at a private meet-
ing, the Solicitor on the other side nol being present, how should it transpire®
and not once only by accident, but, as here represented, habitually transpire 2

. 9. The time at which insinuations of the sort in question have been made,
suppose it now: to have been the very time of the regular and tripartite meeting,
between the two opposite Solicitors and the Master Packer, at his office, On
this occasion, if from such insinuations any advantage could possibly be gained
to the Crown side, the case must be that, after the selection constantly made of
the 48 by the Master Packer—all 48 being persons who cannot but have been
put in for the purpose of affording and having an actually serving list, composed
of persons who ““ with little variation” are in constant exercise—and tberefore
selected for the very purpose of producing that result, which, by the admission
made by the Chief Baren, is proved to be actually and constantly produced—

4. Fot the Exchequer, Plea Office, Master Packe'r, the Clerk of the Pleas, ses
Fdmunds.

5. For the Exchequer, Remembiancer’s Office, Master Packer, the Deputy
Remembrancer, there is no book of practice as yet extant: but that in the re-
spect in question, the practice of tlus office agrees with that of the four other
offices, may be well infcrzed by analogy, and is in substance afirmed, as will
presently appear by the learned gentleman who dates from Lincola’s Inn,
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“ instcad of the names being wdifferently taken and dictated

the case, 1say, must be, that aft.r a sclection thus made, the faculty of striking
out twelve names—twelve names out of a hist so formed—has frequently by the
Crown Solicitor been regarded as not yet sufficient for his purpose . and on this
supposition, and this supposinon alone, 1t 1s that, in additton to the 1 duly
put aside by him in the exercise of his right, some pumber of others have re-
quired to be unduly put aside, by mcans of the fraudulent insinuations here
abave supposed and mentioned.

This being the object, how then, at the time now in question, vez. that of the
regular meeting, is it to be accompiished ? Probability ceems to be already cut
of the question: as to possibility there scems to be but one mode so much as
possible, and that is this. The list of 48 being produced by the Master
Packer to the two Solicitors, the Crown Solicitor takes it up and says—
This man (speaking of A,) uall not attend, should his mame remam upon the
reduced and summoned list # - putting him on this gross list 1s therefore of no use:
out with hum then ; and, tv make up the 48, let us have somelody else :—This,
speaking of A: and so on 1n 1egard to B, C, D, &c..whatever may be the num-
ber of thosc whoma, on this supposition, it appears to him advisable to endea-
vour in this way to get rid of.

But while, by means of this insidious language, this fraudulent practce is
carrying on—the defendant’s solicitor—~what is Le about all this while? If this
man, as you thuk, well not attend, then stiike hem out: or Iif you wmsist that the
whole number to which your power of strikeng out exterds shall remain to you un-
diminished, let me sirike him out.—Such would naturally—and, morally speak-
ing, necessarily—be the language of the defendant’s solicitor, unless ke too were
in the league aganst his client’s interests and rights.

It is (I say) lefore the commencement of the operation of mutual erasure
that, at that tripartite meeting, any such conversation, if at all, must have been
held :—for, aflcr that operation, the 48 being, by the strikin® out of 12 on cack
side, reduced to the 24, with what colour of reason or henesty could the crown
solicitor require—and on no other pretence than that of expected non-atten-
dance—require, that A, and B, and so on, should be struck out of this reduced
hist?

Why then did you leave s namein? exclaims immediately the defendant’s
selicitor: and to what purpose strike 1t out now P—Suppose his name left inj and
therefore suppose him not to attend :—where 15 the inconvenicnce P—there remaur
stll 28 others: and, if there were a hundred, 12 of them are as many as can
serve.  But 1f this man le NOW STRUCK OUT, ANOTHER man must NOW le pUT IN:
and, 1f another f¢ Now pulwn, 1 must have the option of stiihing hum out, just as
1 should have had, had his name stood among the origwral 48.

On this supposition then, a serving list of 12, ** compesed with hitle varigtion
¢ of the same persons,” must have been the resnlt of a giuss hst of 48, such as,
though constantly formed by the Master Packer, to whom cvery onc of their cha-
racters and habits of acting is by long experience so perfectly known, is notwith-
standing so oddly constituted, that by striking out of the number any twelse that
he pleases, the crown sulicitor cannot yet, without ncicasing the discarded
number by insidious practices, get such a jury as will Le fit for his purpose.
But instead of a constant good understanding betwceen these two servants of thes
crown this would supposc a constant conflict :---on the part of the Master Packer,
disposition to thwart, on every occasion, the purposes of the crowa solicitor ;
which object, after all, notwithstanding the existence of a power adequate te

Ke
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** by the officer of the court,* and the altendance of those persons
** being compelled by the exaction of severe penaltics, the
“ juries are chiefly composed of those who, it is loosely

the effect, viz. the power of choosing the whole 48, is according to all the evi-
dence in the case, never compassed on any occasion.

Supposing therefore (which I see no reason for net doing) supposing such
ccnversations to have really passcd as the information given to the sherift states
to have passed, I cannot but conclude them to have becn perfectly innocent :
and that for this simple reason, that no point could be cxpected to be gained by
them, were they otherwise.

To whatcircumstance then attribute the mention thus made of them by thesheriff
in thisletter of his to the Lord Chief Baron 2---evidcntly enough to this, zez. that
the conception he had been led to form of the mischief fell thus far short of itg
real magnitude : the packung, which by the information he had received had
been presented in the character of an irregular, and thence easily corrigible
aluse, was, in truth, the result of regular and inveterate, and thence, unless by
extraordinary measures, not corngible, practice.

But under charges such as these, the curicus circumstance is the silence of

the Judge. A judreial officer under your dependence 1s- halutually in league (says
the sherift) wiath the soluitor on one side; und, being so wn league with ham,
leagued wath human @ CONSPIRACY aguns! Justuce, permls him to set aside jurors, till
he has got a jury to s mand.—F# il (says the Judge) says (I mean by his silence)
—Well says the Judge, and if he does, what do [ care? nor yet merely by his
silence: for with all this before him, we shall se¢ him pronouncing it in express
terms, and without exception or distinction, to be *“ well:” departure from it,
Letter than well; mcaning the opposite to well.  Accordingly, in the course of
the letter which we shall come to presently, we shall find his Lordship speaking
of certain results, which, being by his Lordship regarded as beneficial, reconcile
him most perfectly to thc means, whatsoever thcy may be, by which they are
cflected: yes, whatsoever they may be; and although this collusion, par-
tiality, and conspiracy against justice, had thus been alledged 1o be of the
number.
. All this while the statement was, to his Lordship’s knowledge, in many points,
incorrect. Why then bestow upon it this virtual admission >~—Because the real
state of the practicc was so much worse than the state thus ascribed to it. The
assumed root ascribed to the corruption was nothing worse than casual #rregu-
larity : nor could the cause so assigned have been adequate to the production of
the effect:—whereas the ¢rue root was, and is to be, found in regulur and esta-
blished practice : and that practice so ordered as to render the.corruption sure :
the nomination completely as well as constantly and avowcedly made by an offi-
cer in the dependence of the Judge. Observing the hound to be upon a wrong
scent, the fox sat quiet while the enemy pursued his coursc,

* Indifferently taken, and ductated by the officer of the court.) Consistently
with the result, known to be produced—that result, to wit, the production of
which is, as above, admutted, and detended by the Chief Judge, vz the ¢ hetle
«“variation,” and in effect the not much less than tdentety of the actually sery-
ang list, and thence the perfect ulrn{zry of the select and secret list, the correct ap-
plication of any such term as indyfference does not, in any sense, appear practi-
cable. Letit even besupposed that no crown solicitor ever takes any part in the
Lusiness, other than what the solicitor on the other side takes, here is still a
(mrkuge as completely effected by the Master Packer alone, as it could be by a
~gion of crown solicitors *—thc jury~that body, the only supposed use of
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¢ stated, will attend ; and these are frequently the same per-
“ sons, jury after jury, and term after term.

“ Your Lordship will perceive, from the enclosed letter*
“of Mr. * * *  that the sheriffs have had some difficulty in
* their minds on the subject of summoning persons thus re-
“ turned; considering as they do, that the clause o1 the 4th
* Geo. 2. applies equally to special awd common juries.
* Yet as the correction of the evil is their object as public
* officers, rather than any contention with the officer of the
“ court, I have felt it more respectful at once frankly to
submit the whole matter to your Lordship, in the hope
that it may tend to place every thing on its proper footing
‘“ in the pleasantest manner.

* I beg at the same time to have it distinctly understood
by your Lordship, that in making this statement, and in
writing the observations contained in this note, I have had
no design to implicate the conduct of any individual ;
and that in stating the general facts, my only object has
been to justify the application which I have in this man -
ner felt it my duty to make.

I entreat of your Lordship to believe me,
* With every sentiment of respect,
* Yours, &c. &c. &c.

Bridge-street, April 4, 1808. « R. PHILLIPS,

3

-
-

-
-

CHAP.1I1. Lorp Cuirr BARON T0O SHERIFF SIR RICHARD
PaiLLips—AvVOWRIES AND DEFENCES.

§ 1. Substance of the Letter.

FOUR days after the sheriff’s letter, viz. on the gth of
April 1808, comes, from the Lord Chief Baron to the
sheriff, an answer, of the general complexion of which an

which is to serve as a check upon the Judge, named on every occasion by the
dependent of the Judge.

® The enclosed letter.) viz. the letter of the learned gentleman who dates from
the Temple: whose ¢ olservations”—being, as we shall sce, and without ex-
ception, pronounced by the Lord Chief Baron to be * perfectly just’—are, by
that confirmation, adopted, and rendered part and parcel of kis Lordship's
obscrvations,
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intimation has becn given, as above.—I, Admitted and jus-
tified, the permanence. 11. Not denied.—1. that it is
unconstitutional: 2. that it is contrary to Act of Parlia-
ment: g.that the mode, in which it is effected, is by offi-
cers in s Lordship’s dependance, in collusion with the
Solicitor on one side.

Nonc of all thes¢ phznomena coming, in his Lordship’s
conception, under the notion of * inconvenience,” he de-
clares—and on the authority of his own ** /ong” experience
—that not ** the least inconvemence’ has, from the practice in
question, ever * arisen during all that time.” .

On the other hand, to the restoring special juries to that
state of independence in which they are, by the constitution,
intended, and, in fact, supposed to be, he opposes two de-
cided objections. These may be comprized under the fol-
lowing heads :—

1. FEncrease of vexation—uviz, eventual vexation to persons
liabir to be called upon to serve in the capacity of special ju-
rors: vexation, a mischicf the avoidance of which constitutes,
it must be confesscd, one of the collateral ends of justice.

2. Dangar to justice—wiz. to the mam and jirect ends
of justice—by the prejudice that may result to one side of
the cause or the other as it may happen:—to wit by a par-
tial loss of « species of *“instruction,” which, in the class
of causes in question, he 1cpresents the jurois to stand in
neced of, to make them to do justice.

Theoretical classifications, such as the above, are looked
down upen of course with sublime disdain by the almighty

- creators and arbiters of practice.  But being my duty, 1t is
my cndeavour to place his Lordship’s arguments in what
appears to me the clearest as well as strongest light of which
they are susccptible.

Ot these supposed inconveniences, such is the force with
which the consideration operates on his mind, that he con-
cludes with using his influence with the sheriff to engage
him to leave things as they are.

Whether, even supposing the inconveniences in question
to exist—and fat mn the utmost degree of force in which
they are capable of existing—whether, even on that suppo.
sition, they would iz law constitute any sufficient warran,
or so much as an apology, for the mal.-practices, the exist-
ence of which is admitted, is a point on which not much
seems to require to be said.

But the very existence of the inconveniences in point of
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fact, seems to call for an enquiry, which will be the busi-
ness of another chapter.

§ 2. The Letter in its own words.

“ To Sir Richard Phitfips.

' “ Old-Bailey, April gth, 1308.
« Sir,

“ Permit me to thank you for the very flattering mauner
*“ in which you were pleased to make the communication I
“ received, with respect to the summoning of special juries.
“ Mr. 's observations were perfectly just;* 1 cannot

* Mr. ’s observations were pes fectly just.] These observations are those of *
the learned gentleman who dates from the Temple, as above: which observa-
tions have for their basis the opinion that the clause in question—uvix, the clause
having for its objcct the sccuring a constant change of jurymen—or, at any rate,
the preventing the too frequent * relurning to serve” the same juryman—¢ ap-
¢¢ plies (to use his own words) to special as well as to common jurymen.” Such
is the opinion, with which the Lord Chief Baron declares his concarrence.

Here then 15 an Act of Parliament, which, in the opinion of the learned Judge
himself, was meant to prevent a man from serving in Middlesex, as a special
juryman, so often as {uc in the compass of three terms ; and this practice it is,
that, understanding it to be prohibited by Act of Parliament, the learned Judge,
having all along persevered 1n the countenancing of it, labours, as we shall see,
in this letter, to preserve.

And now comes upon the carpet a circumstance of so whimsical a com-
plexion, that the reader had need of some time to put his mind in order for the
reception of 1t.—Such is the fallibility of human lcarning, that notwithstand-
ing the learned Templar's ¢ observations,” and the “ perfect justness” of them,
yet so it has happened that in the pains we shall see him take to run counter to
the intentions of an Act of Parliament, the learned Judge was disappointed :
the case being, that after all, on the part of the penner of that Act, there was
not, in truth, any such intention as that it should be construed to extend te
special juries. This will be shewn presently.  But as to the contempt meant by
the lcarned Judge to be put upon the authority of Parliament, that being an act
of Jas own, and not at all affected by the intention of any other persen. or per-
sons, such as the framers of that or any other act, we can do no otherwise than
take hzs word for it.

In regard to fulschood, a known distinction amoug moralists, 18 that between
. alogical falsehood, and an cthical one. Your/qgicul falsehood is—where, for

example, you speak of a thing which 15 not true as if it were trwe, whether yon
think it true or not: your ethual falsehood is—where you sprak of a thingas
true, lelicving it not to be true, whether it be really true or not.

The distinction, thus suggested, in the first instance, by the particular sort of
obligation which regards truth, will be found applicable, with equal propriety,
to an obligation of any other nature, together with the contraventzons that cor-
respond to it: and, in the present instance, it may on this or that ocorsion be

5
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* but observe, however, that he uses the expression, ¢ if

of use to usy to save us from the imputation of incorrectness and injustice,
should it happen to us, in speaking of any of the laws in question, to speak of
them—not only as contemned, but as contrarened.

In regard to the packing system, what will be clear enough to any person who
will take the trouble of looking into the two acts in question, with this view,
(3 Geo. 2. c. 25: 4 Geo. 2. ¢ 7.) is—that the foundation of 1t having, fot only
at the time of passing the first of these two acts, but a considerable time be-
fore been Jaid—laid and established by the practice and rules of court, which in
each court gave the nomination of special jurors to the Master the dependent of
the Judge—the lawyer, by whom or under whose dircction the several acts were
penned, and who, it will appear probable, had for their principal, and perhaps
for their sole, sincerely pursued object, the giving to this system an efficient dc-
gree of extent, took effectual care not to divest of that permanence, which was
so essential to the expected service, the bodies which 1t had in view to organize.

In the character of special Jurors as in any other, men, (they saw well enough)
could be depended upon only in proportion as they were triedh  On this princi-
ple it was, that the contemplation of the jols which every now and then there
might be to do, produced a natural aversion to new faces. A determination was
accordingly taken, that when the permanence, which had been denounced to par-
liament as the cause of the mischief, came to be prohibited, the prohibition
should, if possible, be prevented from extending to special jurnies.

At the same ti.ne, as in the case of jurors in general, “ corruption’” had been
the abuse, which, having called the attention of the legislature to the subject,
had given a preamble to the first Act, a sentiment, compounded of shame and
apprehension, prevented them from attempting to establish the exception in
express words. The course they took was a more ingenious one. Exception,
they inserted none ;—at the same time they so managed the Act, that should the
time ever come for carrying it into exccution, it would, in virtue of this or that
word, ingeniously shipt in for the purpose, be found, as in this very instance it
Aas been found, mapplicable to special juries.

Not to overload this note, a sketch of the course they took for compassing
this point is posted off to a separate chapter. (Chap. V)

The odd thing is that so many learned persons—two others, besides the pre-
eminently learned one—should have concurred in a mistake, thus unfavourable,
in appearance at least, to the state of things he was upholding at the expence
of so much pains. But, to find interpretation for all the wisdom displayed by
50 many learned persons, would be too much for one unlearned one. Sufficient
be it for him simply to point it out as forming the matter of a problem, which
must be left to take its chance for solution from some other hand.

What makes the oddity still more odd is—that of these same statutes the non-
applicability to the subject of special juries (those clauses of course excepted in
which special juries are expressly mentioned) had been declared more than
once, after solemn argument, by the Court of King's Bench. Once in a compa-
ratively recent case, that took place in Michaclmas Term, on the 25th of No-
vember 1793 :—about three quarters of a ycar after the day, which gave the be-
nefit of the Lord Chief Baron’s wisdom to the Exchequer Bench. Once beforc
that time, in a comparativcly antient case, determined by Lerd Chief Justice
Raymond, in the case of the King against Frankhn, Hilary Term, 5 Geo. 2.
anna 17315 about a twelvemonth after the passing of the fist and most effi-
eient of this string of Acts:—a case the Report of which was, on the occasion,
and for the purpose, of the cause last decided but here first mentioned, dug up
by ane of the Judges (Buller) out of the heap of dust, in which for two-and-
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** you think it worth your while’ to make any reform :* this
** as tar as respects the_ Court of Exchcquer, I have not
* found from the experience of above twenty-four years, in

sixty years it had lain buricd: buried as usual, lest the knowledge of it should
become possible to those who were to be made to suffer for not knowing of it.

If indecd s0 1t be, that on this occasion it had jbecome an object with his
Lordship, to shew to the people of London and Middlesex, through the medium
of their sheriff, what sort of regard English Judges are in wse, and upon occa-
sion disposed, to pay to Acts of Parliament, on this hypothesis the particular
turn, thus taken by his Lordship’s wisdom, may be accounted for, by being
brought within a general rule.

When an Act of Parliament is produced to an English Judge, and the cxecu-
tion of it called for at his hands, the first question with him naturally is—1ohe-
ther w suits s taste: if yes, he gives it his fiat or what he calls * kis support
if no, he deals by 1t as the pre-eminently learned person, here in question, dealt,
and may be seen dealing by this law, the relevancy of which, if not actually
believed by him, was at least feigned to be believed for the purpose of shewing
his regard for it. )

Thus in the instance of Lord Chief Justice Raymond, in the case dug up, as
above, by Mr. Justice Buller—speaking of the Act, then as well as now, in
question—(viz. 3 Geo. 2. €. 25.) ““ he” (viz. Lord Raymond) ¢ said—the act of
¢ parliament was a very teneficral Act, and ought to be supported.” Note, that
being 1n the secret, he knew that this Act, beneficial as it was, was not on any
occasinn on which corruption could have been checked by it, ever intended,
otherwise than in show, to extend to special junes: and consequently, that it
would not stand in the way of any of that corruption, for the purposes of which
the special jury system had been wstituted, and in and by this very Act, wasby
the astutia of the learned penmen spread out to an all-comprehensive extent.

He therefore who should take upon him to impute to English Judges, or to
any of them, any such intention as that of overthrowing all acts of parliament
without distinction, would utter a gross calumny : as gross a one as if he were
to impute to Lord Ellenborough any such intention as that of suppressing il
publications without distinction.—No: where, as in the instance of Lord Ray-
mond, an act of parliament has the good fortune to l?c azreeable to their taste,
and the parliament by which it has just been enacted is still sitting, in any such
state of things, such is their condescension, they are rcady to give 1t their
¢ support.” . L. .

In regard to the question whcthe.r, as per hypothesis, in t‘hus setting up an
act of parhament his Lordship’s object was to shew how easily he could put it
down, some additional light may perhaps be_ throwp upon it, by a case which
there willbe occasion, a little further on, to bring to view: (See Part w. Chap.2)
a case in which, if the evidence be to be believed, ‘we shall see the Judges, all
twelve of them, concurring in the declared determination to persevere 1n defeat-
ing the express words as well as unmisconceivable mtention, of a !aw, made for
the solc purpose of putting an end to certain oppressions and extortions, the pro-
fit of which had thus been vanly endeavoured to be snatched out of their
ha:el‘s‘. If you think it worth while” to make any reform.] Of the Tetter thus allud_ed
to the words are “ 1f vou should think it worth wh:lt.: to rectg/‘g the' practice
ot which has obtamed”.... Here we sce-—nhs_!—-a Joofml: a jeofail in the
shape of amisrecital: av ersor farge enough, had it becn properly placed to have
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*“ the character of his Majesty’s law officer, or as Chief
* Baron, to be worth while; as I have never seen the least
* inconvenience* arise from the manner of striking and sum-

given impunity to 2 murderer or an incendiary, and sent them out to commit
fresh murders or light up fresh fires.~—An error>—but to what cause shall it be
ithputed >—to laches in the <lerk —not it indeed :—to astutia, and welcome :—
o laches P—presumptuous thought !—such weakncsses the law suffers not to be
imputed to surh clerks.—Some other cause must therefore be found for it:~-but
of this presently.

The light in which, the two learned lawyers—-the official and the professional
one-—-the light, with its different shades, in which the supposed contravention'
18 considered by them, is well worth observation. the rather, as it affords a fus-
ther specimen of the sort of consideration which the law of parliament is ac-
custtmed to be held in by the frateinity of lawyers. By the professional lawyer,
the change proposed by the sheriff is admitted to be a ¢ rectification:” a substi-
tution of 71ght to wrong: a substitution of obcdience to an inveterate course of
wilful and contemptuous disobedicnce. But, so rooted in the minds of the
brotherhood is the habit of treating with contempt the only rule of action
which is not, under the usurped name of law, a system of imposture, that let
the disoleciente it has been treated with be ever so flagrant and undeniable, a
doudt is expressed, whether it be ¢ worth while” to substitute to it the contrary
habit of obedience.

So much for the learned Counsel:-~-as to the pre-cminently learned Judge,
when he comes to take up the matter, thus far we sec him concurring with the
learned Counsel at the first glance ; viz. that it rests with them and theirs, whe-
ther to pay any regard to an act of parliament or not: and, finding, in the doubt
o the learned Counsel, a sort of sanction, i.e. what among lawyers passes as
such, for the practice---for that practice, which, without doubt on either part,
the legislature had, after stigmatizing it as ¢ corrupt,” (see Part I. Ch. 4.§ 5.)
prohibited, he lays hold of the doubt, as a sort of authority, entitled to have its
weight, where the authority of parliament had none.

In the opinion thus given by the learned Counsel one litille cxpression, how.
ever, did not altogether quadrate with the views of the learned Judge: 1 mean
the word ¢“ rectify ' because, in the idea of rectification, a word so far from
being suitable to his purpose, is necessanly included the actual existence
of something wrong, an an occasion where the thing signified by it was to
be discountenanced. His Lordship puts aside accordingly this unguarded word,
which does not suit his purposc, and substitutes another which does suit his pur~
pose. This other is the word ¢¥ reform "’ a word which to lawyers in general, in
concurrence with all others, who have an intcrest in the maintenance of abuse
i any shape, is an object of such well-known horror: having for its synonimes
theory, speculoiion, wnnovation, wfidelly, jacobinism, confusion, destruction
of social ovder, et catera, and so forth,

Judge and Barrister together, it 1s curious enough to observe what, in the
judgment of those learned persons, s, as well as what is noty * worth while.”
‘What s worth while, is—violating a fundamental principle of the constitution :
what is not worth while, is—ceasing to violate it. What is worth while is—
Freaking the law: what is not worth while, is—obeying 1t.  What is worth while,
Is—forming this judicatory corps of gentlemen pensioners: what is not worth
while, 1s—diusbanding it. , !

* Never seer the loust inconvenience,] As to the practices and resultsy in which
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“ moning special juries, during that time. A great inconve.
“ mence to the special jurors must arise from summoning
* those from a distance.® *

* The causes 'n the Court of Exchequer are of a nature
““ guite peculiar to themselves in many respects, and the
“ duration of any cause is particularly uncertain. In order
‘ to obtain thewr attendaice, it has been found expedient to
“ summon such as live near to London,t otherwise there
* woull be lttle expectation of having any thing hke full spe-
“ cial juries,} and abnost all causes i revenue matters are
*“ tried by special junes.

his Lordship’s good fortune in not seeing ¢ any the least inconvenience,” is thus
declared, they have already been bronght to view.

* Inconvemwence. ... from....distance] On the subject of inconvenience ity
this shape, see the next chapter.

+ To obtawn. . .. altendunce. . ., expedient to summon such as live near to Londond
Expedient? Yes:—and that on two accounts. 1. Men fit for guinea-men are
more plentiful near to London than at adistance : 2. For a guinea, with the chance,
and that not a bad one, of earning several more guineas than one, not to speak
of a good dinner, mauny a man would be content to come a mile or two, who
would not be content to come ¢ fifteen” miles ;—the distance spoken of by his
Lordship immediately after, as having been a subject of complaint. A mile or
two a gentleman may come on foot: fiftecn miles, unless it be for a wager, he
will scarce ever come, otherwise than with horse or carriage.

Necessary ? No: unless so it be—that, it being found or deemed necessary, orat
least agrceable and convenient, to have regard to the convenience of the indivi-
dual, where he has the good fortune to be an Esquare-—-it is to that purpose neces-
sary, that none should be looked for, but those to whom the visit will have
proved convenient and agreealle. In the case of the man, who is not in any
such high degree favoured by fortune, all such necessity is out of the questioh:
what necessity there zs presses all of it upon his shoulders ; ar.d consists in ne-
cessity df attendance, on pain of ¢ penal visitation”—no matter how grcat the
distance, no matter how great the inconvenience. (Sec above Part 1. Chap.
4. §5) .

% Otherwise. ... little expectotion of.... full special juries] To the pasking
system, this fulness on the part of special juries is rendered material and sub-
servient, by more circumstances than une.

1. Tt keeps out lalesmen, plebeian substitutes, who, being taken at random,
could not in point of discipline be to be depended upon, and among whorn in 2
cause of 1eal interest, such as a libel cause, any one bad player might, under
the system of forced unarimity, by possibility be sufficient to spoil the whole
game.

2. The greater the number of those who attend, ao one of whom ever does ot
ever can be made to attend, unless attendance be perfectly convenient and agree-
alle tp him, the more extenstre, and consequently the more valuable, this
branch of patronage. -

So much for ®nvenience, there we see the convenicnce. But expedience i al-
tedged, and whence comes this expedience > The answer is-—--that unless ¢ such”
were taken ¢ as lwe near to London,” a full attendance---* any thing hke a full
 aftendance”~-would le little to be cxpected. But why so?—~-The persons, on
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* Within the last half year, I have had complaints in
“ court, by gentlemen summoned on the special jury, of be-
* ing brought fifteen miles from their homes* whereas the

whom this obligation lies, all of them in affluent circumstances, affluence in
every instance the declared ground of their selection, 15 miles the longest jour-
ney which any one of them has to take-—under these circumstances, out of four-
and-twenty to whom on the occasion of each cause the commands of justice
are signified, can twelve be too great for the number of those on whose part
obedience to those commands can with probability be expected? Of such non-
expectation, or rather such despair, what can be the ground? In other counties,
the journey may be from twice to thrice as long---the persons to take it may be
such as are not in possession of a fifth, a tenth, a fiftieth, a hundredth part the

' opulence: yet in that state of things what complaint is ever heard of a want of
jurors ?---Mark well the consistency .---men who ¢an lest afford it, and would be
well paid for it, and who would not have to come so great a distance, cannot be
expected to come, even in so much smaller numbers :-—while men who can ill af-
ford it, and are not paid for it, come from a greater distance, and in greater
numbers.

Ayc lut these are Iut Common Juiors:---men * who have notlang to do with the
“ laws"” (as has heen well sald) ¢ Lut to obey them:"---and who are accordingly
kept as much as possille from knowing the laws, for fear they should obey them.
But the others (you seem to forget) are Special Jurors: and do you consider who
spearal jurors are?---Why, Sir, they are all gentlemen:---gentlemen, every man
of them! and when you consider this, you cannot surely be so extravagant---
can you --as to expect, that they shall be forced to attend, whether it be conve-
nient to them or no, just as if they were so many petty farmers, petty handi-
crafts, or petty shopkeepers ?

Here then on this occasion, as on every other occasion, we come sooner or
Jater, to the radical and all-pervading gnevance. One law for gentlemen, an-
ather for low people :---comforts and attentions heaped together on one side ;---
burthens and neglects on the other ;---such throughout is the spirit of that spuri-
ous kind of law which has the Judges for its authors: such is the ¢ respect of
“¢ persons,” which, in the bosom of English Judges, occupies the place of jus-
tice!---And, so rooted is this partiality, that we see it thus openly avowed, just
as if it were a duty; in which character it seems actually to have passed itself
upon the religion of this our learned Judge.

Now, asto the gentlemen in question, to what t:tle is it that they are indebted
for the favour thus habitually shewn to them by this our learned Judge, the
representative and mouthpiece, as on this occasion he may well be taken to be,
of the learned and reverend brotherhood, of which he is so distinguished a mem-
ber? Is it to any particular connection, in the way of interest, alliance, friend-

"ship, or acquaintance, with those learned and reverend persons, any of them,
or any of their connections? this is partiality upon a small scale. Is it purely to
that of their belonging to the class of gentlemen? this is partiality upon the
largest scale.

* Complaints.. .. of having been Lrought fifieen miles] Of the comparative
amount of this hardship, something has been said already, (Part 1. Chap. 4.
§ 5.) and something more may perhaps be to be said anon. At present,-what
scems to call for notice, is-—the service rendered to the packing system by the
sort of oppression thus complained of, taking into the account the complaints
that werc the fruit of it.

The packing system having been for years past organized, and a determination
taken accordingly to maintain and defend it, whatever was capable of being made
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“'persons living in the immediately adjacent parts of the

* county, could attend without any inconvenience. I may

“ add too, that some experience in serving upon Exche-

* quer special juries is far from being detrimental to the

¢ public or defendants, in as much as the instructing jury

“ after jury,* in the conduct of many specics of manufac-
L]

to furnish a plea in favour of it, might thus be rendered subservieut to its main-
tenance and defence.  On this or that occasion, on which the verdict was, to
the powers above, a matter of indifference, this or that gentleman was sum-
moned, of whom it was known that by his situation, geographical, domestic,
or political, he was rendered unfit for servicg in the Guinea corps. He came ac-
cordingly, served and grumbled : and thus, out of the grumblings of this mede-
an malgré i of the body politic, was made an argument, for composing the
establishment of willing ones.

Not haviug the honour to be in the secret, it is only from appearances that I
can speak :---from appearances---and there they are.

* Instructing Jury after Jury....exposes loth parties, &c.] Symptoms of
somnolency begin to discover themselves: and, on the part of the jurors ot
others, to whom the wstructzon is to be applied, if of this sort be the form in
which it is to be administered, some danger there seems to be, lest the somno-
lency should be found contagious, and ‘¢ the points” do as well as they can,
without being ¢ understood” at all.

Bur, this being one of the two grand arguments, of which, on the ground of
reason and utility, the pillars of the packing system are composed, an attempt
will be made presently to get to the bottom of it, and extract whatsoever in-
struction may be capable of being extracted from it.

Meantime may not this be among the ¢ points™ that might be found lying
there (I mean at the bottom of the argument) or thereabouts ?-~vix. that the
instruction of a Jury is work for the Judge; and, in particular, thatsort of
work, which sometimes calls for learned thought, and always occupies learned
time ?

If so, the reason, it must be confessed, is by no means a purely personal, be-
ing n no small degree a public, one. For, besides those operations of a nature
purely mechanical, which, 1in the Equity system more cspecially, have been
so contrived as to oppose a constant and unbending bar to the charge. of precipi-
tation—in regard to the worl: of decision in particular, which can never be re-
duced to the simplicity of pure mechanism, (Sce Scotch Reform, Letter 2. De-
wices,) n such manner as to convert into absolute superfluity every application
of human reason—in regard to this speczal kind of work, some how or other so
it has happened, that, in that honourable Court, the rate of progress has, for
some years back, been such as to have been regarded with more complacency
on the defendant’s than on the plamtyf’s side. Speak of the Exchequer, aye but
look to the Chancery: speak of the Chancery, aye but look te the Exchequer :
speak of English Equity, aye but lovk to Jreland---such is the sort of comfort
which plaintiffs have been in use to admunister to onc another: yea, and con-
tinue to admunister to one another to this day, unless in Ireland any thing has
happened within this year or two, to break in upon the regularity of the conso-
latory circle.

Enter the House of Lords, regularly with the seals and mace, the motto fsting
lenté, you will find, has travelled up to the House of Lords. till, what with me-
chanical, what with ratiociratory, or at least disceptatorial cunctation, the pace
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“ tures, and the laws on the subject, exposes both parties to
* the hazard of the points being ill understood, and hastily
** determined by them.

* Durng the long time that I have been employed in the
* Court of Exchequer, I have known few verdicts fram
““ whach I should have dissented * had 1 been one of their in-
*¢ estimable body, and they have been cas~s whercin the de-
* termination has becn favourable to the defendants.t

of justice is, in.that her highest temple, adapted-—if not to the simplicity and_
felicity of the golden age, at any rate to the longevity of antediluvian times.

He that bias to speak of 1'i-¢ things, 1ot him look ¢ it hus words: let him
speak in parables, borrowine, 1 ay ot obscunity from the specches whvch are his
them=. It1sat this puce onyy  hat he can hope to tonl the official Ocd.yus, he
subpoena’d interpreter of informational wmnuendoes.  But let not men complan :
for it s for the use of such Falius's in the character of fee-eats {called by the
Giceks Sveepay.) thit i the chaacter of plamnhffs and defendants men were
made,

* Feu verdicts fromwhuh [ should have dissented, had 1 lecn one, e.] Ferduct
and dissent ? dissent, and, on the part ot a supposed juryman  fiom a verdict ®
Strange and never beore associated weas! Alas! were these waking or slecping
thoughits > In what region of 1omunce were the thoughts ot hes Lordstup wan-
dering, when m idea he heard a verdict pronounced 'y a jlay, and himsclf a
dissenting member of it? By what process were two ¢ 1710muna  vuch 1 real
life are so incompatible, brought together by his learned fercy 2 Speaking with
frespect---but, forasmuch as all this 1s but supposition, speaking ou’---was 1t that
his Lordship was pleased to perjure lamself? jou ing m orce of thote *¢ perjunies”
which Judge Blackstone has :ound so well associated with ¢ prety,” and which
the humauity of so many of his reverend brethiren have so trequently, so
frankly, and s0 sucressfully mauitested? was it theu that thus i vision »« was
pleased to puryuic Mimsclt, declaring assent by his hips, while dissert was 1n his
breast? or was it th.r, at the < dof a certam number of days and nights of
inanition, having fainted under the torture, he had thus by silence given op-
portunaty to that verdict, to which his asscnt, expressed cither by words or ac-
tion, could not by any agonies have been extorted ?

Or was ity that instead of fancying humse!f in the jury-box, he was for the
moment nodding, as 1f with is ¢ld friend *“ good Honter,” aud occupying-«-
not as now upon the woolsack, but on sume other seat, morc clevated, and not
far distant, a place i the House of Lords ?---torasmuch as in that aygust assem-
bly, dssents, however 1are, are neither unexampled, nor (since there happily
they may be avowed wuthout porjury) anavowed.

On the principle of the apology, made by a Dr. O*Meara of the day, for pro-
nouncing before a polite congregation, so unpolite a word as hell, may not an
spology here be due, fora word so near of ki to 1t as peryu y 7-- an apology ---
yes, by all means:---considering that in so many a reverend company, the less
odious the thaing, the more vdious thie name.

4 Favourable lo the defendants.] Taimg tor granted, which 1 do sincerely and
without difficulty, that the cases alluded to by his Lordship under the des: viption
of cases in which he ¢ should hdve dissented fro n the verdict”—it being as above
¢ fuvourable 10 the defendunt”---were cases m whieh it was unjustly favomable,
corruption. by ndividuals has alrcady been stated, in another place, (Part I



§ e.  The Letter in its own words. 143

* Having hitherto seen* no reason to complain, as far as
“ my experience goes, it must be left to your own discre-

Chap. 4.) as an operation in which the effect in question may, with no sligit
appearance of probabulity, have had its cause,

What #—-is thas then your hypothesis #---is this the persuaswon you are seeking to
spread---viz. that in the 84 special jury causes tried in @ year wm the Court of
Exchequer, (Phillips, p. 150) there is not one, it which the verdict has not
becn a corrupt one? corrupt on one side or other—-either on the plaintiff’s or on
the defendant’s side ? -

My answer is-—that, in truth, among a given number of verdicts, I should
not cxpect to find more wrong ones 1n the Court of Exchequer, than in any other
Court taken at random. I could even add reasons---were there in this place any
use in it, reasons, why 1 should not expect to find even so many; 1 could go
further still, and add reasons why, wn that judicatory, I should expect to find
the number of wrong verdicts, as well as the degree of aberration in cases
admitting of degree, rather diminishcd by the effect of the influence exercised
on the Guinca corps than encreased. But, without having any other ground
than as above, what I should not be at all surprized at, is---to find that now and
then the favour shewn to individuals in the character of defendants had had
corruptron in some shape or other, for its cause. At any rate, supposing cor-
ruption on this side never yet produced, yet if it be possible fer corruption in
juries to be produced, produced in any other way than by open allowance of it
by law, I can think of no other by which so high a probability of corruption
could be produced, as by the permanency thus secured.

As to other Courts, I have stated already, (Part 1. Chap. 6.) that the Court
particularly in question here—uv2z, the Court of Exchequer---1s not a judicatory,
in which, notwithstanding my abhorrence of this system of corruption, I
should expect to find wrong verdicts the result of it* and that---cxcept such
casual partialities, to the harbouring of which all judicatorics are more or less
exposed---it is only in the King’s Bench, and even in the King’s Bench, in such
cases alone as are, in some way or other, connected with what is called politics,
and particularly in lilel law cases, that I should expect to find wrong verdicts
produced by such a cause.

As to the Court of Exchequer, in that judicatory, I know of no worse nes
other bad cffects as produced by the packing system, than, on the part of
Judges, a confirmation of the habit of open contempt as towards the authority
of the legislature, the equaily open violation of an umiversally acknowledged
principle of the constitution, and the uneasiness, and by no means groundless
alarm, produced in the breasts of the pcople, by the apprehension of injustice,
though m cases in which I myself should not ezpect to find it taking place.

Now these are, in my conception, all of them, very serious evils. Having a
thousand pound justly due to me, suppose 1 were to give to a juryman a hun-
dred pound, or the promise of a provision for some friend or dependent of his,

. tosecure my thousand pound to me by a favourable verdict: and the verdict,
with a thousand pound damages, is found for me in consequence. Here, by
the supposition, the verdict itself is rota wreng one: but, supposing the trans-
action between me and the juryman to transpiic, would not the evil be a very
serious one? Would not the fecling of insecurity under the law be much more
intense and extensive than it is even at present ?

# Having seen mo reason to complan.] For scen, ought we not rather to read
felt P-+-Felt? no: for complaining of a system so avowedly conventent, and so de-
claredly cherished, felt, we may well believe, no rcason ever has been, by the
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* tion,* whether you will risk the making us better than
“ we”"l’ Y .
« I am, Sir, with great respect,

¢ Your obedient humble servant,
«“ A. MACDONALD.”

severend and learned Judge. * But scen....# ne: nor perhaps that neither: for
when a man’s eyes are shut, what is there that he can sce ?

* It must le left to your own discretion, whether you will risk.] Left to the
sheriff’s own discretion? Yes, so it was: v2x. to 7isk or not to rnisk : forasmuch
as to that discretion that choice could not lut be left.  But when the discretion
had been exercised, the choice made, and the risk incurred, the success of the
measure risked, was it lcft in any such rash and irregular hands ? Not it indeed
no, it found its way into regular and well-practised hands: well-practised, and
well-instructed, (it may well be believed) in the art of weighing practical and
official inconvenience against speculatwe convenience, Sce Chapter 9. Trans-
actions at the Remembrancer’s.

+ The makwng us Letter than well.] We are come at length to the grand instru-
ment of defence, by which the scheme of the assailants of the packing system
was finally to be l_)lown up, and at the sainc time, by delicate and well-turned
ridicule, covered with contempt® the well-pointed epigrami, ,made out of
the Italian epitaph, which, if a little of the stalest, was not the less fit for the
purpose.

Epitaph on a Vulciudinarian, who quacked himself to death.

Stavo lene
per star meglio,
sto qui.
‘Thus done into English by T. Sternhold and J. Hopkins.

Once I was well, my friends most dcar:
Thought to get better—so got here,

Ah, poor Sir Richard! Little did the geod Archbishop, when some seven or
cight-and-forty years ago, in the royal school at Westminster, he was delivering,
to the future Lord Chief Baron, the splendid and well-earned four-pence, think
of the doom he was preparing for you! Ah, poor Sir Richaid! Well---if slain
you are, it has not been by an indelicate or ignoble hand.

Yes; if stone dead, console yourself : for you lie not in bad company, any
more than without an epitaph. Yes: of full many a reformer’s fame has the
bloed been drunk by this arrow, stll thirsting after more.

But the ridicule of 1t # Ah! thank your stars, once more, for that on this oc-
casion you were not the agent but the patient; for, in the opposite case, a lot
somewhat worse than mctaphorical death—-life or death in the house of legal
reform at Gloucester or that at Dorchester, would, if Lord Ellentorough’s law
had received its execution, been your fate, See Part I, Chap. 9. § 5. p. 102
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CHAP. IV. OBSERVATIONS ON THE LorRd CHIEF
BARON’s DEFENCES.

- § 1. Insufficiency of the Defences in any Case.

COME we now to the consideration of the two incon-
veniences, thqy pressure of which on his Lordship’s mind
became so irresistible, as to force him at once upon two
measures of such extremity as the violating an acknow.
ledged furidamental principle of the constitution, and tra-
velling on for years in a course of persevering and opened:
cyed disobedience, in the teeth of the authority of the
legislature.

Not that; had the advantages professed to be expected
from this transgression been ever so many times as great as
even by himselt they could have been supposed to be, they
could ever have amounted to so much as the shadow of a
defence. On every imaginable supposition, the operation
thus performed by the subordinate, by the judicial authority,
1s indefensible.  The change thus effected, would it, if pro-
posed to parliament, have becn approved and carricd intod
effect by parliament >—attempting it by judicial authority
was needless:—would it have been disapproved ?—attempt=
ing it by judicial authority was not fitting.

Instead of that of George the Third, had the reign been
such an one as that of Elizabeth, in which the intention of
sparing the subject as much as possible—perhaps for ever—
the trouble of paying their homage at the foot of the par-
liamentary throne was declared—declared, from the threne
itself, and merit grounded on it—at suck a period—such
usurpation might in such supposed advantages have found
an excuse. But zow—in the 1gth century—when the re«
turn of the sessions is become no less regular than that of
the seasons P—-is this a time when the plea of necessity can
form so much as a veil—any even the slighest veil—for any
such usurpation ?

Yet though the work be but supererogation—and the
words bestowed upon it little better than surplusage—let us
take up the arguments one after another, and look a little
into their texture, Let us see whether, when put together,
there be in them, indication of any such mass of sub-
stantial inconvenience, as could have served for a ground,
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even for so much as a constitutional and regular receurse to
pailiament, for the removal of it.

§ 2. Defence 1. Avoidance of Vexation.

« BroucHr fiftcen miles from their homes!” Alas, poos
« gentlemen!” Brought fifteen miles, each of them for no
more than a few guineas—possibly even forgno more than
one—to a place to which every body comes,” and to which,
but for the summons, and the guineas, without any guincas
received, and at the expence of guineas paid, they would
otherwise have come.

Oh, what a charming thing it is to be a gentleman! If,
on the bed of roses you repose upon, therc be but a single
leaf that has a pucker in it, how tender the sympathy ex-
cited in reverend and learned breasts !

Fifteen miles from the metropolis !—and in the whole of
this almost smallest and most compact of English ccunties,
exists there really any one spot banished to so tremendous
and toilsome a distance ?

What if it had been in one of the large or straggling coun-
ties? In Yorkshire, in Lincolnshire, in Devonshire, in
Sussex, for example?—In any of those instances, how
many more miles would the maximum have swollento? But
the imagination is appalled, and shrinks from the research.

Turn now to common jurymen—for the definitive trial of
causes the only sort of jurymen which till t'other day the
constitution knew of. Place them in one of the large or
straggling counties, and fetch them to Court, each for his
eight-pence.

Aye, but these arc Jow people—people who cannot sa
their catechism—their Perceval catechism—(See Part I, C}z):
XI. § 2.)—people of no * family"—people, (as we shall
learn from the observations of the learned Templar, whose
« observations are so perfectly just’)—people whose time, if
it be not absolutely worth nothing, Is at any rate, in the
estimate of Exchequer justice—or say at once of Westminster-
hall justice—not worthy of a thought—people who, except
for the purpose of thus serving in it without recompence,
are thrust forth ina lump out of the temple of justice into the
put of outlawry, lest the fund of rewards provided for learned
merit should” fail of being adequate to that exclusively im-
portant service.



§ 3. Defence 2. Benefit of Instruction, Ec. 147

As to the principles, the true leal principles, on which

the value of time ought to be computed, this topic will meet
us in the next chapter.

§ 3. Defence the Second.  Bencfit of Instruction.

Direction to Judges, Advocates, Pohticans, and other Deba-
ters : shewing a safe Method of defending the Wrong Side of

any Question, especially where you have the Advantage of
Situation on your Side.

WHERE the nature of the case is such, as to afford you,
for the purpose of your argument, no fact, but what, it re-
levant and particular cnough, would not only be false, but
too plainly so not to be seen to be so, mount up into the
region of generalities, till you come to some proposition,
which, being by reason ot its generality neither true nor
false, is by that means saved from the inconvenience of be-
ing proved to be false. By this means, should you fail of
convincing men, those excepted who find their convenience
in being convinced, at any ratc (what is no small point
gained) you secure yourself against being confuted. "And
among men of modesty and diffidence, those who cannot
exactly find out what your meaning is, (at any rate if your
“ situation” be a * high” one, and ¢4ey scholars bred up in
Blackstone’s school) will; if they do not plainly see your
meaning to be false, give you credit for its being a good and
truc one.

Whether a rule to this effect was ever laid down in words,
is more than my slender stock of learning will enable me
to pronounce :—that it has been acted upon, and that right
frequently, may be asserted with less diffidence. Htness
ourselves at Westminster, et catera, and so forthi—at West-
minster, in all our Courts, and moreover in both our
Houses. § _

“ Experience . . . . far from detrimental” . ... Instruc-
tion needful to human ignorance—two lessons better than
one—three better than two, where two have proved in-
sufficient—against maxims such as these, where is the cavil-
ler so perverse as to pretend to have found any thing to ob.
ject? Proof against all disproof, what, at the same time,
does all this prove? Among those “* many species of manu.-
“ factures,” had but a single one obtained a mention, here
it'is that, if in the general proposition, thus cut downto a parll-

L
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cular one, a speck of error had found itself included, the
finger of detection might have been laid upon it :—mean-
time, in default of stronger handles, let us lpok out for
something that for the moment may be taken hold of,
though it be but of straw or cobweb.

But before we proceed to observe upon it, let us, by way
of necessary prcl minary, begin with the endeavour to -
t&rfret it, or, as they say in Westminster-school, and in

estininster-hall, to construe it—or, in plain English, to
find out the meaning of it, or, when the worst comes to the
worst, a meaning for it.

« Instructing jury afler jury . . . . exposes’” (says his Lord-
ship) * parties to a /mzarz/” .... Not that from this we
ought to conclude that, taken in the abstract, wnstruction is
a bad thing :—bad, cither for those to whom it is nof, or
even to those to whom it 75, communicated.

No. nor yet ttat, in taking for the subject of instruction

“ many species of manufactures,” there 1s more of hazard
than there would be i confining the instruction to some of
them, and leaving the resf to go without it ... But .. .,
- But—Iest to construction, carried on upon this plan, there
should peradventure be no end, let us lay aside construc-
tion, and take up paraphrasis, or, as we say in English,
paraphrase, instead of it.

Many are the species of manufactures, in the instance of
each ot which, in respect of this or that part, of the whole
assemblage of nstruments and operations, which, on the oc-
casion of a rcvenue cause in the Exchequer, is liable to
come in qucstion, the demand for instruction and explana-
tion is so considcrable, that the utmost quantity of instruc-
tion that will, generally speaking, have been afforded on
the occasion, and brought within the compass, of a single
cause, will not have been sufficicnt to satisfy it: so that,
should the same part of the process be brought a second
time under the notice and cognizance of one apd the same
juryman, the probability is that, with the help of the addi-
tional instruction which on this second occasion he will re-
ceive, the conception which he will have obtained of the
matter at this sccond trial, will be more accurate and com-
plete, than the conception he obtained at the first trial,
whercby in so far as depends upon him, the chance in fa-
vour of a right verdict will receive a proportionable in-
crease,
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§ 4. Muschievous Doctrines involved tn this Defence.
L

MEANTIME if this, or any thing like it, be the argument
of this pre eminently learned Judge. let us observe now
where it leads.—We shall find involved in it the following
doctrincs :— *

1. That, in respect of causes of the particular descrip-
tion in question, jury trial, in the ordinary mode, is not a
fit modc of trial: at any rate, not so fit as the new mode
which he has contrived to substitute to it.

2. That, for thesc causes, the more proper, if not the
only proper species of judicatory is that which is composed
of a Board or Benci (call it which you please) of perma-
nent Judges: for example, such as the Board of Excise,
which alicady to a considerable extent has jurisdiction in
thesc same matters: the principal difference being that in
this Special Jury Board there is an over number of Judges to
make a kind ot rotation : which species of judicatory, pre-
scrving to it still the name of Judge and Jury, with the
forms of jury trial, he has substitnted accordingly.

3. That, the mode cmployed by him being such, as ren-
ders this secretly formed Board of completely dependent
Judges, under the disguise of jurymen, applicable with
cqual facility, and in practice, as there is reason to think,
(Supra Part 1. Ch. I'l1l.) actually applicd, at the pleasure
of the dependent scrvants of the crown, to crown caunses in
general, (capital, and next to capital, excepted) and, in
particular, to crown libel law causes, the superiority of ad-
vantage, attached to this sham jury trial, as compared with
the genuine mode, 1s such, as warrants the departure made
to so great an extent from the acknowledged principles of
the English constitution.

4- That this supeyiority is even such, as not only would
warrant the legislature in making the change, but actually
has afforded to @ Fudge, viz. to humself, a sufficient warrant
for making it of fus own authority, and without warrant from
the legislature.

§ 5. Acknowledged nothingness of the Advantage.

SucH being the pricc paid, at the expence of the consti-
tution, by this our learned improver for the sort of improve.
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ment introduced by him, with such advantages as may be
found belonging to it, a question to which the mind of the
enquirer is naturally and unavoidably turned is—what may
be the amount of this advantage, according to the estimate
formed of it by the learned improver himself: this being
the advantage for the sake of which he has been content to
give birth to all those other results, the complexion of which
1s, to ordinary eyes, so far from being advantageous;—and,
for answer to this question what we find, cerufied to us by
his own words, is that, in his own estimation, this advan-
tage amounts either to nothing at all, or to something be-
tween nothing and uext 10 nothing. It amounts not so
much as to the absence—total absence—ot all ** detrament” or
inconvenience : it amounts to no more than the absence of
“ detriment” in one patticular shape; wz. in the shape of
*“ experience,” *“ some experience’” (says he) in serving upon
** Exchequer Special Jurics is far from being detrimental to
* the public or defendants” . .. whereupon immediately
come those clouds, in which we have scen ihis pre-emi-
nently learned person losing himself, when he goes on to
speak of the * hazard” to which * both parties” are ** ex-
* posed’ by *“ the instructing jury after jury.”

While puzzling myself with this glimpse of an advan-
tage, being curious to discover, if possible, what might be
the amount and valuc of it in the eyes of the learned im-
prover himself—and, instead of recurring at once to his
own estimate, as above, having fallen unawares into the
error, of endcavouring to determine it, from the price 1
saw he was so well content to pay for it, I had strayed in-
sensibly into the enquiry what might be the rea/ amount
of it: and in this view at the cost of some days of la-
bour I had actually pursucd to no inconsiderable length
the analysis of it. But upon turning once more to his own
words, and finding that it was not casy tor any person what-
cver to set this supposed advantage at any lower rate ihan
it had been set at by the learncd nnprover humself, I saw
at length, and not altogether without regret at the thoughts
of the time thus wasted, that I had been all this while com-
bating without an antagonist.

T thercfore spare the reader, for the present at least, the
labour of following, or attempting 1o follow, me through a
sort of analysis so dry and intricate as to involve, in the
way of indication at Icast, a mass of mathematical calcula-
tion. But should it ever happen to his Lordship, or to any
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avowed advocate of his Lordship, at any such bar as that
of the House of Lords, or even that of the public, to draw
into question by amy arguments the propriety of this his
estimate, I mean in so far as it sets down this so dear bought
advantage as amounting to next to nothing, I am ready to
produce this my analysis, and, upon the supposition in
question to defend, - against these hiy Lordship’s fmt
thoughts, any sccond thoughts, either on the part of his

Lordship, or on the part of any other such less dignified
defenders and gainsayers,

§ 6. Shert exposure of the supposed Advantage.

MEANTIME, in demonstration of this nothingness, one
argument (it being a short one, and not involving any in-
quiries of detail) shall not be consigned to oblivion with the
rest. )

On the part, and in the person of, and from the * in-
* struction” that would be afforded by, this our pre-emi-
nently learncd Judge, a jury of the old school, were it
permitted to *“ serve;” would have the benefit, not merely
of ¢ some ex{;vermzce,” but of consummate experience. Now
then, after the benefit of such instruction, though received
in the course of no more than one single cause, to wit the
cause for the trial of which such jury had been summoned,
and was sitting, what would be the utmost advantage deriva-
ble to any practical purpose, from any other, to wit any
antecedent, lecture or course of instruction, that could even
from the same pre-eminently learned lecturer, have becn
received ?—Nothing ; no, nothing at all; is the answer'I re-
turn with the utmost confidence. Where “ the points” were
such, as to be either plain enough in themselves, or made
so by the one only lecture which, till this our pre-eminently
learned lecturer set up, was ever designed by the constitu-
tion for an English jury, his LordsHip would accordingly
leave the decision to the opinion of these plain men. When
these same ** foamt:" had any such intricacy in them, as en-
titled these plain men to the benefit of an opinion, tormed
and ready made for them by this at present consummately
experienced, and from the first most incontestably compe-
tent, Judge, he would not refuse -it to them. This incon-
testably competent opinion, would it find them disposed to ac-
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quiescence ~—Acquiescence would take place accordingly
and (in the Blackstone’s phrase) * every thing would be as
“ut should be.” Would it find them disposed to refractori-
ness? it 1s not by any antecedent experierice that they could
have been cured of so troublesome a vice.

But (says some onc with the proper expressions of re-
gret) the country (glas!) cannot always enjoy the blessing it
possesses at present, in the services of this our veteranp and
consummately cxperienced Judge : that blessing withdrawn,
comes some other Lord Chicf Baron, who, though the ade-
quacy of his general legal learning will be sufficiently
proved by his situation, will not, with reference to causes
of the class in question, be, at thc commencement of his
first cause, altogether so completely endowed in the article
of experience.  Here then, upon his Lordslip’s improved
plan, comes the benefit of an experienced, and thence of a
permanent jury :—while the Judge is learning to walk, the
jury will be able to go alone. But, upon the o/d plan,
what experience would ihere be >—~When the blind have
no leader but-the blind, the conscquence is such as need not
be mentioned. .

I answer—were the argument, which has been shewn to
be worth-nothing, worth ever so much, it could not to this
purpose be of any use. At a much chcaper rate than
the violating of a vital principle of the constitution, an
adequate allotment ot approj viate experience might, at all
times, be scated upon the Bench.  Set a theof to catch a thief
is a‘coarse proverb, but, on the present occasion, not an
pninstructive one.  In that division of the Cenrt of Exche-
quer, (not to speak of the great Law-offi.ers, who might not
always regard a Presidentship, which has so recently cried
date obolum, worth the honour ot their acceptance) there
will be always some one learned gentleman at least, by
whom, 1n the character of licenced aciessary after the fact,
or in two words standing Counsel, to the fraternity of smug-
glers, an ample stock "ot experience—appropriatc experience
—cannot but have been laud n.

But (replies the learned gentleman on the other side) any
rule to this effect would be an infringement upon the li-
berty of the grerogative : that liberty being proportionably
trenched ypon by every rule, the tendency of which is to
secure the appointment ol fitter functionaries in preference
to less fit ones, It would accordingly be injured, if, in his
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choice of Judges, it were rendered more difficult to his
Majesty than it has been, to provide for the accommeodation
ot the family connections of persons in * high situations.”

Prerogative (1 answer) is an argument, which is (I must
confess) understood never to admit of any direct contesta-
tion. But, in the Westminster-hall Benches, besides tern
subordinate secats there are four chief or principal ones:
and the prerogative, it is humbly submitted, would not sus-
tain much injury, 1if, for the superior purpose of private ac-
commodation, 1t were to apply itself to some one of the
many other seats in which no such imperious demand for
experience—appropriate chemico-mechanico-commercial expe-
rience—as that, of which by the unprecedented sagacity of
the present Lord Chief Baron, the discovery has so recently
been made.

§ 7. Mischievousness of the Doctrine further developed.

Bur the material thing is that, if his Lordship’s senti-
ments have not been strangely misinterpreted by his words,
it is not merely in Exchequer causes, vz, Exchequer reve-
nue causes, that, in his conception of the matter, the sub-
stitution of a permanent and dependent Board, under the
name ot a jury, to the jury of the old school, ought to be
applicd; butn all causes to which that antiquated species of
jury has cver been applied: in all such causes without ex~
ocption, but morce particularly in libel causes. For, such is
the nature of the reason thus held up by him to view, that
to the application of it any narrower extent cannot surely be
assigned.  Thhis reason consists of the sgnorance under which
each member of a jury cannot but be supposed to labour,
the first time, at least, of his serving in that character: of
which ignorance, in his Lordship’s view of the matter, the
influence—the morbid and debilitative influence~~is such,
that nothing less than permanence can afford an adequate
cure for it,

The * points” which he speaks of as being the subjects of
this ignorance—of this ignorance to which there exists no
remedy but in that * experience’” which supposes perma-
nence—the actually existing and thus defended permanence
~arc, not only points relating to the conduct of manufac-
tures, ** many species of manufactures,” but points relating
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to “ the laws on that subject,” meaning on the subject of
these same manufactures.

Unfortunately, in comparison of what is to be found in
the great body of the laws, the utmost difficulty of compre-
hension, and consequently of demand for instruction, for
experience in recaving instruction, and consequently again
for permanence of situation, the utmost demand created by
those particular laws, which have for their subject ¢ the
« éom}:tct of manufactures,” 1s as nothing. In the instance
of every pait of the rule of action, which has any species
of manufacture for its subject, that rule is, in the shape of
statute law, a shape in which it is provided with a determi.
nate set of words for the expression of it, But, in the
case of the great body of the law, rcmaining as it does in
the shape, or rather in the shapeless state, of common, alias
unwritten, law, there exist no such determinate set of words,
In all this vast cxtent, the two sources of difficulty, and
with it of demand for ** experience” and permanence—uviz,
law and manufacture—are combined in one. Judges, the
master manufadurer.r : law, or, what to every purpose—of
suffering at least, if not of wstruction or rehef,—has the
force of law, law itself the product of the manutacture,

In the case of every otner species of manufacture—of
every species of manufacture commonly known by that
name, the master manutacturer viewing, in every miscon.
ception that may take place, a source of loss to himself, and
having to deal with simple and uncultivated minds in the
character of labourers, has for one of his objects, and that
a constant one, the rendering the conception, of the opera-
tions to be performed, and the instruments to be employed,
in A5 manufacture, as correct and complete as possible,
employs his endeavours accordingly.

In the case of the manufacturers of Fudge-made law, in.
terest being directly opposite, endeavours have of course
been correspondently opposite, and results cqually so.

Whatsoever may have been the coursc of endeavour—
whether with or against the stream of interest—the result is,
at any rate, equally and indisputably notorious. The de-
mand for instruction, and consequently for * experience,”
and consequently for permanence, being then so much greater
in the cases in which his Lordship was not led to bring it to
view, than in the cases in which he was led to bring it to
view, and has brought it to view accordingly, this demand
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covering the whole field of Jaw in general, and that of libel
law in yp rticular, what his Lordship’s gpintons and wishes
are and have been—what his Lordship’s endeavours, on all
favowmable occasions, may with justice be inferred and pre-
sumed to have been, and to be about to be—need not surely
be particularized.

Thus reason of yours—uviz. the demand for experience—uwill

. - »

you abide by 1t or desert it?—Desert 1t, there 15 an end of the
maltter, and your conduct remains without excuse. If you abide
by 1t, will you alnde by it wherever it applies with equal force?
If no, there again you desert 1t :—if yes, you then mean to
carry it upon occasion over the whole field ofy special jury trial,
and, wn particular, over that part which regards libel law.
Meaming to carry it over the whole of that field of jury trial,
and, wn particular, over that part whick regards libel law, in
packing into a standing Board a set of dependent Commissioners, -
habited like jurymen, for service in your own Court, that is,
for Exchequer service, i has then been your meaning to enhst
and disciphne them for King’s Bench service.

Such in conclusion are the questions and observations
that might be addressed to the pre-eminently learned author
of this defence, and, as it should seem, not altogether with-
out some prospect of effect, if the forms of the constitu-
tion were any thing better than a cloak for despotism, and

if responsibility were, in fact, among the attributes of an
English Judge.

§ 8. Lauwful improvement—track it would have proceeded in.

Now, suppose again for argument sake, it had pieased
this pre-emimently learned Judge to ‘¢ think it worth while”
to allow, to King, Lords, and Commons, respectively, their
scveral votes in relation to this business; more particularly
to the Commons, whose attention is, or used to be, consi-
dered as, inamore particular degree, bespoken for regula-
tions affecting the revenue.

In the House of Commons, besides the Committees of
the whole House, there would probably have been appointed
some sclect Committee tfor the purpose. Thus appointed,
the Committee would have set itsclf to work, and begun
with analyzing the general conception thus formed by the
ingenuity of the lcarned Judge:—decomposing it, they
would have resolved it into such particulars as may be found
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involved in it : —particulars, the number of which is deter.
mined by that of the several * manufactures,” the practice
of which has, under favour of that permanence which forms
so rcally useful an attribute of the judicial seats, been
brought under the dominion of his Lordship’s science. The
analysis thus peiformed, they would, in the instance of each
such manufacture, have procecded to enquire into the truth
and accuracy of that general conception, and into the de-
gree ot force with which, in each instance, the argument
deduced from it, in defence of a select and permanent
Board, in preference to a tortuitously determined and ever
changing jury, may be found applicable.

Supposing that in each one, or in this or that part of the
whole number of these manufactures, the quantity of in-
struction neccssary to the giving the requisite assurance of a
right verdict, had respectively appeared so great, that the
quantity of time, capaﬁlc of being allotted to one wial by
jury, could not with propriety be considered as sufficient
for imbibing it, then, and not till then, would it remain for
the consideration of the Committee, whether, for the obtain-
ment of whatsoever increased probability of correct judica-
ture appeared capable of being obtained by the proposed
substitution, it would really be worth while that an inno-
vation applying to so important a part of the constitution
should be introduced.

Supposing this question determined in the affirmative,
then w .uld come upon the carpet, for the consideration of
the Committee, the question concerning the organization of
the .permanent board or benck of Judges, by which alone,
in the sorts of causes in question, correct justice is, by the
supposition, capable of being administcred].

Satisfied, let us even suppose then, that, by a jury, jus.
tice in this behalf was incapable of bcing done, would any
such determination be formed by them—would any such
idea be so much as proposed to them, as that of giving the
name of a jury, to a body of men in which it had been
predetermined that nonc of the properties of a jury should be
found? would they—these representatives of the people—
bring themselves to attempt putting any such imposition
upon their constituents? I hope, and dare believe, they
would not.—Deceit like this belongs to none but a class of

‘men trained up in the application and formation of that art

and science which is from beginning to end the art and
science of imposture.
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Such as above, or something like it, is the course taken
by King, Lords, and Commons, when to them it seems
good to take upon them to make laws ; to make laws, taking,
as they must be content to do, their chance for seeing, or if
it be more convenient to them, for avoiding to sce, those
laws over-ruled:—over-ruled indeed, but happily always
by men of transcendent science, by whom, without the
trouble of studying it, the business of legislation is so much
better understood.

But King, Lords, and Commons, are a dull and slow-
paced set: determining nothing about facts, ull after they
have been poring over, as well as prying into, facts. How
much morc easily are these things managed by a learned
Judge! When, at any time, he * thinks 1t worth while” to
make a law, it need cost him but a word: nor is it neces-
sary cven to that word, to contain thought, or any such
heavy mateer, at the bottom of it.

Another thing might, in this case, be affirmed with some
assurance: vz. that, were Parliament, at this time of day,
to think fit to appoint, for this (not to speak of any other)
purpore, instead of a jury, a permanent Board, in that case,
into the organization of any such Board, no such barbarous
and flagitious featurc would now be introduced, as should
put it into the power of any one dishonest member, to
over-rule, by his own single will, the opinion, and conse-
quent will, of elcven honest oncs.

Parliament would, in this case, do in this particular, as it
did in the case of the judicatory established by the Grenmile
Act : which judicatory cannot be defensible, but upon the
supposition that what, in the case of jury trial, is called
unammity, is indefensible.

CHAP. V. SprciaL Jury CoRRUPTION, DEvIeEs BY
WHICH 1T WAS PROTECTAD.

§ 1. Device 1. Leaving to Fudges a covert Ground for %
Jusing to apply the Act.

WE come now to account for the flaw, observable, though
by our ¢riad of learned persons not observed, in the reform-
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ing statute, (3 Geo. 2. c. 25.) I mean its inapplicability to
the principal, the new-invented, and most conveniently
framed seat of corruption, viz. the special sort of jury.

So far as concerned the trial of causes, the use and the
only use of ajury was, as there has so often been occasion
to observe, the operating as a check to arbitrary power in
the hands of Judges.« This intended and supposed check,
by the invention of the sort of jury called a special jury,
and to the extent of the application capable of being made
of it, they had already, and before the passing of this act,
given to themselves the faculty of converting into an nstru-
ment : the determination of the individuals of whom, in the
instance of this novel specics of jury, the tribunal should,
on each occasion, be composed, being taken by them out of
the proper hands, and virtually into their own, ziz. by being
vested immediately in the hands of the permanent officer,
whom, on that accouat, there has been such frequent occa-
sion to designate by the appellation of Master Packer—their
own dependent and subordinate.

Abuses respecting the appointment of jurors—of jurors
of all descriptions, and for all occasions—corruptions too
flagrant to be any longer endured in silence—having en-
gaged at length the attention of the legislature, the necessity
of doing something had, to the conviction of the learned
fraternity, become inevitable. )

In this emergency, it became their manifest intcrest, and
consequently tieir care, so to order matters, that whatever
it should be found necessary to do, or suffcr to be done, for
the prevention of abuse in the appointment of juries, should
be confined to common juries, and should not, cither by
design or through inadvertance, be extended to those jurics
of their own nomination—uiz. to special jurics: but that on
the contrary, every pretext and every opportunity should be
embraced, for giving, to the application of so convenient
an instrument, every cxtension of which it might be tound
susceptible,

At the same time, this invention of their’s being incon-
testably repugnant to the universally recognized principles
of the constitution, it became a matter of pririe importance,
that, of whatsoever should be done for the extension or
even for the preservation of it, the true nature and opera-
tion should be kept as effectually concealed and disguised as
possible,

The remedy therefore, whatsoever it might be, was to be
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made to possess two characters; z:z. an ostensible one, and a
secret one : in its ostensible character, it was to bear upon all
juries without distinction : in its secret character it was so to
be contrived, that, if at any timc any untoward aczident
should happen to call for its being carried into exzcution
and effect, it should, in the case of a special jury, be found
inapplicable : which sort of jury shoyld consequently re-
main the seat of corruption and abuse in every convenient
shape, notwithstanding any success which, in the instance
of the ordinary and vulgar sort of jury, might have attended
the measures taken for the extirpation of those mischiefs.

For this purpose various devices, part old part new, were
set to work. An old established one was—the rule they had
long before contrived to establish—uviz. that the Crown
(¢. e. as many members of government as could contrive to
get their interests included under that name) was ncver to be
considered as bound by any Act of Parliament, unless ex-
pressly mentioned in 1t, which of course all persons inte.
rested would, on each occasion, take care that, if possible,
1t should not be.

By this rule alone, a great part of the design was already
accomplished to their hands: for, by this rule alone, special
juries, with the benefit of an exemption from the obnoxious
restrictions, which, under the proposcd new law, operated as
a bar to sinister choice and permanence, might have been
preserved to all causes, in which, according to the established
forms, the King was nominally a party.

But by this rule, it alone, the benefit of the exemption
would not have been extended to all causes to which it
should happen to have been brought under the cognizance
of special juries. Under this cognizance they had already,
of their own authority, besides the above-mentioned crimi.
nal and other sorts of causes, brought in general all those
which in contradistinction to criminal are termed by them
civil causes, comprehending together almost all sorts of
causes: and to this extension they had the assurance to ask,
and the good fortune to obtain, the confirmation of the legis-
lature, m and by this very Act. (3 Geo. 2. c.25. § 15.)

To complete the imposition, it then became necessary to
employ a further contrivance, for concealing from non-
learned eyes the complcteness of the exemption meantto be
established,

The way in which they managed it is this:—In the case
of a special jury, the jurors, instead of being deteriined as
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in the case of a common jury, were, as there has been
such frequent occasion to observe—were, as they always
had been—¢¢ nomnated,” as the word is in the books of
practice, by the Officer of the Court—the Master. The
Master then, for one at least, if not he alone, would have
been the, or at lcast a, person, to whom, had the corrupt
practice been in this, case meant to be prevented, the prohi-
bition would have been addressed.

But to apply to this branch of the corruption;—to the
branch which was under their own management—any sort
of remedy, was no part of their intention. Care was ac-
eordingly taken that, to the effect in question, ncither to
this officer, nor to any other officer, by the staying of whose
hand that part of the plague which was of their own nur-
sing would be staid or checked, should the prohibition in
question, or any prohibition, be addresscd.

In the casc of a common jury, the shenff, as above ob-
served, was the person by whom, out of a much more nu-
merous assemblage, supplied to him under legal rules, by
other hands (in the first instance by the constable of the se-
veral townships) the choice was made. Corruption having
risen to such a pitch, that the crics of the public had be-
come troublesome, it was become necessary that the mis-
chief should, in some quarter or other, receivea check.

Common juries were the sort of juries in whose instance,
n comfarison of special jurics, the preservation of the fa-
culty of corruption was, to the purposes of the Judges, and
the other lawyers, of least importance : the sheriff, in whose
hands the choice of jurors of this class was more immc-
diately reposed, was an officer, on whose obsequiousness,
regard being had to his impermanence, and comparative in-
dependence, they could not place any such reliance as upon
that of the Master, their own permanent subordinate.

The sheriyff, it was accordingly determined—the sheriff,
and he alone-—should be included in the prohibition: the
Master, it was determined, should nof be included in it.

Such being the determination, what was the contrivance
employed for carrying it into effect >—It consisted in the
amploying of such words, and one word in particular, viz.
the word 7eturn, as, while to an unlearned eye they would
appear to bear, alike in every case, upon the officer, be he
who he might, upon whom, on cach occasion, the compo-
sition of the reduced occasional list, (See above Chap. 4. § 3.}
and thence as far as depended upon him, that of the ac-
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tually serving list, (Se¢ above Chap. 4. § 3.) depended, would
he, in case of litigation, and in the mean time by learned and
interested eyes, be seen to be, in respect of the technical
signification attached to the word return, incapable of bear-
ing, in the case of a special jury, upon any suck person,
or in effect upon any person, at all: and thus it was that,
for want of a person on whom the words in question could
be found-to bear, the supposed remedy was, in that case, to
be rendered altogether inapplicable and without effect.

Such accordingl( will be found to be the virtue of that
convenient and aptly chosen word—the word return. The
sheriff was and is the person, by whom, in all cases, what
is called the return, was and is made :—the return, 1. e. the
list of the persons summoned, or at least therein said by him
to have been summoned, to serve on the occasion, in quess
tion, as jurors: which list was and is, in all cases, to be
given in to the oflicer of the court. ,

The difference, in this respect, between the two cases,
was and is—that in the case of common jurors, the persons
choscn for jurors, were and are, a number of persons greater
than 24 (.he number contained in the case of a special jury
in the reduced occasional list:) and so much greater than 24
as to constitute an aggregate out of which, in the case of a
common jury, the actually serving lists for any number of
causes, tried, as belonging to the county or other district
in question, on the same occasion, (viz. at the same Assizes,
Sittings, or Sessions) are to be taken: and these are, all of
them, of the skertff’s own choosing, as above: in the case
of special jurors, they are chosen by the officer of the court
—the Master—the Master Packer, out of a list furnished to
him by the sheriff, being the same ‘‘ Gross /ist” that the
sheriff himself has to choose out of : and the Master having
pitched upon the g4, sends an order, called a Writ of Dis-
tringas, inclosing the list (called the pannel) to the sheriff,
who has nothing to do but to summon the persons contained-
in that same list, and thereupon, in his answer, called his
return, to declare and certify his having so done.

Let it not for a moment be supposed that, on this occa.
sion, in framing for themselves this valve of safety, on the
part of these scientific and ingenious operators, any such
cause as inadvertence had any share. Return, is the word by
which they found the choice 8esignated when made by the
sheriff :m—nominate, when made by the Master, the officer of
the Court, That the :hmenever is said to * nominate”
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jurymen—that the Master never is said to * return” jurymen
—these are matters, neither of which could, o these learned
persons, or any one of them, applyinf their thoughts to the
subject, for a special and to themselves highly important
purpose, have, for a moment, been a secret.  Had 1t made
any part of their intention, that special jurymen (the rich
and well-paid jurymen, to whom alone the exemption could
have been of no use) should stand exempted from<he over-
frequent service, as well as common jurymen, (the compa-
ratively poor and unpaid jurymen, to whom alone the ex-
emption could be of any use) in this case, to the word de-
signative of the act of the skeriff, by whom common jury-
men are chosen, they would have added the word designa-
tive of the act of the Master, by whom special jurymen are
chosen :—to the word ‘¢ return” when employed for the
description of the act meant, in this case, to be prohibited,
they would have added the word * strike,” or the word
¢« nominate,”” But their design being the reverse of this,
such accordingly was the language employed by them in the
execution of it. To the * return”—the reterated return—
of jurors, in the case of over-served jurors, the prohibition
they framed was accordingly confined: to the nomination—
the reiterated nomination—of jurors in the same case, the
prohibition was not extended.

To make it clear, upon occasion, that, in the provisions

against package, permanence, and corruption, it could not
have been the intention of this Act to comprehend the case
of special juries, another argument was provided.
. Vghen a prohibition is adfressed to a man, care is usually
taken that, in some way or other, he should find a motive for
conforming to it. ‘The operation meant to be restricted be-
ing the act of the sheriff, and he the person to whom the
prohibition is accordingly addressed, to constitute such me-
tive, an eventual penalty, bearing upon the conduct of the
sheriff, is appointed, and denounced accordingly in the
Act: to the Master, of course, no such nor any otKer even-
tual penalty is denonnced.

Now from this omission, if the prohibition is understoed
to apply to the case of a _Specia_l jury, results a sort of in.
ebngruity, by which the intention of the legislature, under
the guidance of these learned persons, to exempt the Master
Packer’s corps of dependent %ecial jurors from being dis~
banded along with the common jury corps, is put still more
eflectually out of doubt. If in the prohibition, with the
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annext penalty, put upon the official act, of which the ser-
vice of over-served juries—uiz. the too frequently reiterated
jury-service in the instance of the same individual, would

e the result—if in this prohibition special jurors are to be
considered as comprized, one consequence is, that the
sheriff would, in case of prosecution, have to pay the pe.
nalty for an act done in obedience to sorders made by the
Master, and contained in the writ, called a distringas issued
by authority of the Court: for, as hath been seen, it is, in
the case of a :gccial jury, by the Master each time that the
24 persons to be summoned by the sheriff to serve on that
jury are mominated, and as such included in the writ, as
above, sent by him to the sheriff. Now then, to make a
supposition, instead of leaving, between their times of ser-
vice, the interval appointed by the Ac¢, in the case of com-
mon jurymen, let tr\e Master, in the case of two special
juries who are to serve on two immediately tollowing occa-
sions, compose the two lists altogether of the same persons.
This, if the prohibition in question is to be understood as
meant to comprehend special juries, is a direct transgression
against the Act.

That on this supposition, though it is by the Master (the
Officer of the Coune> that the offence is committed, it is not
by the Master, but by another person, the Sheriff, that the
penalty is to be paid.  Such injustice, it would naturally be
argued, cannot reasonably be supposed to have been the in-
tentien of the legislature. Therefore, concludes the argu-
ment, be the remedy what it may, it was no part of the in-
tention of the legislature, that it should be applied to the
case of special juries. And, the inference being, if not
strong enough to impose an obligation upon an unwilling
Judge, quite strong enough at the least to afford a sufficient
warrant to a willing one, the eventual inapplicability of the
remedy to the case in which it is most wanted may, without
much violence done to probability, be concluded.

Erom theséifwovisions against package and permanence,
provisions which ought in reason to have applied in com.
mon to both sorts of: ijuries, and which accordingly were 1
&ppearance made applicable in common to both sorts, the
sort called a special jury was thus in reality exempted:—
which was the thing to be dene.
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§ 9. Device o. Rendering it unadvisable for a Sheriff te
resist the packing.

PossessEp with she now antiquated notions about the im-
portance of real jury trial to liberty, a meddling sheriff (it
might at that time ot day have been apprehended) might at
one time or other start up, who, inthe case of special juries,
observing juries packed, and formed into a standing corps,
in opposition to what might appear to him to have been the
intention of the Act, might, in relation to this most impor-
tant application of it, feel disposed to use his endeavours to
give effect to it.

For the repression of any such Quixotism, it was expe-
dient that provision should be made: and provision was
made accordingly.

If, in the application of the Act to special juries, lLe
would have greater cause of fear in the event of his using
his endeavours to give effect to it, than in the event of his
contemning it, the conclusion was——and, it must be con-
fessed, not an unnatural one~=that no such endeavours would
be used.

Contemning the Act (it was accordingly contrived)}—con-
temning the Act in this particular, and thus leaving the system
of package and permanence undisturbed—he would run no
greater nor other risk, than that of having to pay a limited,
and that at the utmost a minute, penalty :—a petty sum, not
exceeding 5/. (3 Geo. 2. ¢. 25. § 4.) Supporting the Act,
he would, in the instance in question (for so also it was
contrived) find himself to be committing an offence—an
offence called e contempt of Court—and thereby subjecting
himself to a mass of punishment altogether unlimited, and
which, taking into accoumt costs of defence, whether un-
successful or successful, could not but aiount to many
times the amount of the penalty in the other case, as above.
For, if the Master, as aﬁove, puts into a list of special ju-
sors, (a list settled by him as above) any number of ouer-

_served”special jurors, the order, given thereupon to the
sheriff, to return those along with the other special jurors, is
a wnt or order of the Court, disobedience to that writ or
order an offence called & contempt of Court, and the punish-
ment jnflictable for that offence, imprisonment for a time
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altogether unlimited, with or without nobody knows what
beside.

At the worst, what was made clear was, that in leaving the
Act, in this respect, in a state of nullity, and the system of
package and permanence undisturbed, he could r~t have
any thing to apprehend. Called to account (suppose him in
any way, though by. whom should he be called to account ?)
for having rcturned this or that over-served special jury-
man, The Court (he would have to say) sent me a list of 24
persons to be summoned and returned by me to serve as jurors
upon this cause, and this man’s name was upon the list ;—kow
then could I have done otherwise>—Had I omitted him, the
Court would have punished me as for a contempt.—Thus much
aloud. Continuing the conversation to himself, The King in
Parliament (he would naturally say) may, for aught I know,
have forbidden me to return this man : but what I am sure of
is—that my Lord Chief Fustice has commanded me. Disobey-
ing my Lord Chief Fustice, the King (I am sure) would not
protect me :—disobeying the King, my Lord Chief Fustice (1
have reason to think) will protect me. ** No man can serve
“two masters;” two oppositely-commanding masters: a
prudent man will serve the strongest:—my Lord Chief Fustice
being the strongest, my obedience is _for my Lord Chief Fustice.

§ 3. Device 3. Concealing the Power of Nomination given to
the Master Packer.

ANOTHER exertion of latvyercraft may be seen in'the care
taken to throw a veil of concealment over the arbitrariness of
the power, exercised by the Master, in the nomination of
spectal jurors. It is by him alone (as we have scen) that the
““ nominatien,”’—the choice—of the 48 is made. Whatsoever
appearance of judicial audience and impartiality it might, in.
the year 1777, and in a case of so much expectation and
publicity, as Mr. Horne Tooke's case, (See Part I Ch. 8.
p. 84.) and under a {:dgc no less remarkable for timidity
than for arbitrariness, have been deemed aavisable to assume,
at this time of day, such is the progress that has been made,
this arbitrariness may be seen stated without disguise in the
books of practice: books written by lawyers for the informa-
tion of none but lawyers, and without any apprehension of an
such jealous eye as, by accident, might be cast on the busi.
ness in the House of Commons. Iu the Act g Geo. e, ¢.

1
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5. §. 15. how is the description given of this operation
worded ?—Answer—in such manner, as to convey the con-
ception, that the choice was made some how or other
by somebody else, and that auspices were all that were
contributed on this occasion by this judicial personage.—
¢ Required upon motion as aforesaid.... gsa s the Act) to
* order and appoint a jury to be smck before the proper
¢ officer of each respective Court.” Before is the word:
and false as is the conception that will naturally be con-
veyed by it, yet so artfully is it chosen, that no charge of
impropriety would be found to attach upon it. By this
proper officer it is true are the 48 nominated in the first in-
stance: but then the jury is not said to be s¢ruck, that is the
determination, of the individuals that are to compose it, com-
pleted, till, out of the 48, 24 are struck off by otker hands:
viz. 12 by the attorney on each side.

By and not befove (it may indeed be observed) is how-
ever the word employed in another part of this same Act.
(§ 17.) But, nemo mortalium omnibus horis sapit: and, as
every Act of Parliament is, or is liable to be a pasticcio,
nothing is more likely than that the clause with bzore in it
should have been the work of one hand, that with by in it,
of another,

§ 4. Learned Advice given accafdingly to Sheriff Phillips.

Thuus it was, that this Act, which, at a time of ferment,
and in the view of allaying the ferment, was, in shew and
pretence, provided in the character of a check to corrup-
tion in the case of jurors in general, special as well as com-
mon, was at the same time, in the case in which the mis-
chief of the corruption was at beyond comparison the
highest pitch, (being the case wherein the interest which its
pretended extirpators had in maintaining and increasing it,)
was also at the same high pitch, converted, as in the case
of the lately exhibited remedy against parliashentary cor-
_Tuption—converted by suitable management and with the
happiest success—into a means of not only perpetuating, but
aggravating the disease.

Of the state of things here depicted—of the nullity of
the power of Parliament—of the real supremacy of the
gpd es—of this state of things, the living Oracles, to whom

u Richard Phillips, as above, had, at 5iﬂ'erem times, be-
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taken himself for advice, were, both of them, as will be
seen, duly sensible,

This sheriff, being one of the speculative kind of men
above supposed—ignorant, as all such men are—ignorant of
the real state of existing circumstances—had been amusing
himself with the fancy that King George is our King: that in
consequence, disobeyini King Georgesa man would be in
peril, and that to obey 4im was the way, and only way to
be safe.

These learned persons knew, both of them, better thinge.
Your King George, said they, (to let you into the secret) is
King Log: jump upon him, do any thing else upon him you
please.—King Ellenborough, King Mansfield, King Macdo-
nald, these are your real * kings:”—these, should you ven-
ture to disobey but the least of them, you wil! find him a
King Stork. As to your King George to appeal to the laws
of that nominal King, in justification of an act of disobe-
dience committed against the orders of any of these real
Kings, doing so you would but make bad worse : doing so,
you would but aggravate disobedience by ** contempt:” you
might as well appeal to Bonaparte,

uch was their advice : and very good, and, as the Lord
Chief Baron says of it, * perfectly just” advice it was. The
language in which they gave it was of course their own
language—their own branch of the flask language: but the
above is the honest English of it, As for the speculatist,
the reformer, he foun§ means to understand it, notwith-
standing his ignorance: accordingly by these lanteins were
his feet directed, as well as his paths lighted.

As to the Lord Chief Baron—so little in use have he and
his learned colleagues been, to consider an Act of Parlia-
ment as any thing, when their practice or their pleasure has
been contrary to it, to Aim it was all the same whether in
the case of special jurors, the package and the permanence
had or had not been prohibited by the Act: the exemption
provided in that case having becn a covert one, it had
escaped his observation, and he determined accordingly to
conduct himself as it scemed to him in disobedience to the
law.

But to the sheriff, who, had he taken upon himself to
give effect to what seemed to him to be the mtention of the
legislature, would have had to expose himself to the resent-
ment of the Judges, it was matter of scrious anxiety to en-
deavour to ascertain what support he might promise himsel{
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from the letter-as well as from the spirit of the law. The
learned framers of this law, not having as yet attained for
themselves, nor daring to promise to themsclves, for their
successors, any such completc and dauntless assurance, as
hath now been declared by their existing successors, had
made provision of their covert exemptions and logp-holes,
as above: and of these loop-holes, our intended Curtius,
the reforming sheriff, though he did not receive a perfectly
complete or correct draught, received an intimation suffi.
ciently instructive to save him from leaping, to no purpose,
into the gulph into which he had been prepared to throw
himself, '

Thus in the way of useful instruction—instruction which,
howsoever speculative, may at any time be made to lead toa
practical purpose—the quantity of written matter unavoid-
ably cxpended upon this contrivance in the art of packing
may be turned to as extensive an account as possible. I
would recommend it to your consideration, gentle reader,
in the cheracter of a sample of the modc in which, n mat-
ters of law, the public has been always served, and may al-
ways cxpect to be served, uil by such service the destruc-
tion ot society is completed, so long as according to the
existing order of things, it continues in the line of legisla-
tive penmanship to be served by lawyers, meaning fee-fed
lawyers: it will continue to be served as hitherto it has
been served—always with the same honesty—always with
the same views—always with the same effect.

s. 5- Special Fury System—just Suspiaion entertained of 1.

TuAT all the artifice that could be mustered for the occa-
sion was not more than the urgences of the case required,
may be collected from the particalar recital prefixed, by
way of preamble, to this very clause:—a recital from which
it appears, that the indiscriminate cxtension of the special
jury system to all causes, at the pleasure of the party on
cither side of the cause, had not been regarded altogether
without distrust and opposition. *‘ And whereas some
“ doubt (says that preamble, 3 Geo. 2. c. 25. § 15.) hath
“ been conceived touching the power of his Majesty’s
* Courts of Law at Westminster, to appoint Juries to be
* struck before the Clerk of the Crown, Master of the
“ Office, Prothonotaries, or other proper Officers of such
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s respective Courts, for the trial of Issues depending in the
* said Courts without the consent of the prosecutor or par-
‘¢ ties concerned in the prosecution or suit there depending,
“ unless such Issues are to be tried at the bar of the same
“ Courts.” Thus far the preamble: and then comes the
enacting part still preserving the word before, and giving to
the party on either side, the power to force upon his adver.
sary the sort of judicatory thus corrupted.

As to *“ doubt,” if we may believe what is said in the Report
of a case determined in the year 1737, about seven years
after the passing of this Act, there could be no doubt in the
case: the contrary to what is here insinuated was true be-
yond all doubt. No more than about four years before the
passing of the Act, a search had been made in this view:
wn thirty years then last past, that is from about the year
1695, to about the year 1725, no instance of the ordering
a special jury without consent of parties on both sides
had been found: nor is it said that any instance had
been found anterior to that period.  Notices of the existence
of such a power had indeed been now and then thrown out,
but which 1f that statement be believed (and no reason can be
found why it should not) were without any foundation either
in regulation or in practice: were thrown out, and not being
true, in fact, it scems difficult to imagine with what view
they could have been thrown out, unless it -were with the
view of paving the way for this statute,*

* JIlks against Eames, Andrews, p. 52, Mich. 11 Geo. 2. anno 178*. The
Court said, ‘¢ that though it was not usual, before the said Act, to grant special
*¢ juries without consent, yet in some instances, and for special causes, it was,
““ and might be done: .... And Lord Chief Justice cited the King and Bur-
¢ radge, Pasch, Geo. 10. when upon search it was found that no speciat jury had
““ been granted for thirty years then last past without consent ; and the Lord
‘¢ Chief Justice Pratt was then of opinion, that the Court might grant a special
¢ jury without consent, but the other Judges differed :” 1. e. were of opinion that
the Court could not grant a special jury without consent.

From this it seems that at beth periods the Chief Justices knew what they
were about, anWidccordingly invented pretences for thus forcing in the special
jury system: but that, in Pratf's time at least, vir. ann’ 1723, the Puisnes were
not 1n the secret : inasmuch as they opposed the extension thus endcavoured to
be given to it,

From this it may be seen that a special jury, in the character of a subject and
instrument of package (unless before this time, the Crown Lawycrs assumed,
and by the Judge were permitted, to exercise a right of commanding a special
Jury in Crown causes, as would naturally be the case) as well as a source of in-
creased lawyer's profit, took its rise from this Act: and as well in the character
of an occasional source of corruption as in that of a constan! source of lawyer's
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§ 5. Harmony between the Astutia of 3790, and Do. of 1808.

WE come now to an observation, which brings the con-
sideration of the so long ago enacted statute within-the li-
[ 4

profit, it has already been seen how valuable an engine it has proved in the ma-
sufactory of ahuse.

In the character of an instrument applicable to the purpose of corruption, our
estimate of its valug may receive some assistance from a circumstance mentioned
im the same Report. In ““ the case of the Corporation of Bewdley,” the trial
being at Bar, twenty guineas a piece, it appeared, had been given to each juror.
Nor would the ¢normity of the sum have transpired, but for an application
made by the losing party for what is there called * lowering it,"” which the Court
did: viz. to five guineas: %, e. forbore to oblige the losing party to pay any more
than five guineas, not obliging him to pay the twenty: for, as for taking out of
the pocket of each juror 15 guincas out of the 20 he had received, that was alto-
gether out of the question :—that was what could not be done. The money was
already in their respective pockets: and there wag neither statute law nor judicial
practice that could have furnished o much as a pretence for making them dis-
gorge it.

In the same case, in speaking of the quantym of the extra allowance given to
these well-selected assessors, an observation made by Strange, Sohcitor-General,
is—that ‘¢ though the practice is to pay them more than to common jurors, this
“ is mere matter of generosity, and ought not to b¢ reimbursed by the other
(meaning the losing) party.”

All depending on generosity, and the Crown, i. e. its servants, and they alone
having it in their power to be gererous, and without bounds, as well as without
any expence to themselves, it may be imagined what sort of a chance an indiv:-
dual would have, under a sct of jurors, all named by this one party, possessing,
and all-along exercising, the power of either rewarding them, at the expence
of others, to an unlimuted amount, or not rewarding them at all, according as
they behaved.

The Crown, had it or had it not a special jury at pleasure, and not depending
on the consent of the party on the other side?

A circumstance indeed that contributes to render it probable, from the first
invention of special jurics, the King, i. e. the servants of the Crown, never
failed to have a special jury of this sort for asking for, is—--the care which, at
the early period above-mentioned, viz. the beginning of the reign of King 7#1l-
Yam, was taken that, the faculty of striking out the 12 out of the 48 should not,
on the part of either party, be exescised, without its being specially applied for,
and on application ordered. 5

And 0 lately as in the time of Lord Manyfield, it is stated as a rule, that when
the solicitor omits to attend after notice, the Master in K. B, may strike the jury
ex parte. Cowp. 413. Rex v. Hart. Hilary, 16 Geo. 3. B. R.1776.

In such cases as were left to a common jury, that is in causes the importande
of which was not sufficient to excite any interest in the hosoms of the Judges or
their connections, chance was the instrument they saw directed to be employed
for the reducing the number on the Gross list to twelve---the number adapted to
the Serving list. Had justice been the object, here then was a principle and a
precedent to have pursued, But in cases that were decmed wosth their attention,
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mits of the present epoch: I mean the use which, on the
occasion in question, appears to have been made of it, by
the Lord Chief Baron, with the privity of course, and con-
scnt, all along, of his learned and reverend colleagues. |
The deficiency by which, in respect of the clausz prohi-
bitive of permanence, the Act was and is rendered inappli-
cable to the subject of special juries had probably been ob-
served and understood, but was not thought fit to be indicated »
it was not to be indicated-~why ?— lest peradventure, attract-
ing parliamentary notice, it should be supplied.
ut, to the shertff, in pursuance of the aduice that had
been given him, viz. from the Temple, it might have hap-

these ministers of justice, knew better than to trust, in any degree, to chance
what might be secured by prudence.

In the case in Cowper before Lord Mansfield, (a) a curious enough circum-
stanee is the carelessness, real or simulated, of the Judge, in regard to the person
by whom the twenty-four should be struck out, in case of a refusal on one side
(in the case in question it was on the side of the defendant) to strike out the
twelve —the right of striking out which, according to the practice, belonged to
each side, and conscquently to that side.

What the reasor of the case plainly enough required was-—that the party at-
tending for the purpose (in the case in question, the solicitor of the Croun,)
should exercise his right of steiking out his twelve, and then, the d¢fendant’s soli-
crtor making default, the right that belonged to him should, from necessity, be
exercised by the supposed impartial officer, the Master.

In this case both on the part of the counsel by whom the motion is made, and
on the part of Lord Mapsfield, the Judge, by whom the prayer of the motion is
refused, an sssumption made is—that in case of such default, it belonged to the
Master, and him clone, alone to strike out the whole four-and-twenty : that is
twelve for the defendant who made default, and twelve for the solicitor 'of the
Crown, who made no default.

In this case had there been any real distinction of interest and feelings, nothing
could have been more palpably partial and iniquitous, than to put it into the
power of one party, by thus wilfully making default, to deprive the other party of
bis nght. Yet that apparent injustice—and this too to the prejudice of the
Crown---was committcd.—Why ? because between the servants of the Crown in
the judiaallinc, and the servantsof the Crown in the agency line, the understand-
ing was so entire, and because amongs! them it was so perfectly well understood,

(W) * Rex.v. Hart, Esq. Cowp,412. Friday, Feb. ), 1776.

% Mr. Davenport moved for directions to the Master to strike out 24 of the
# special jury ex parte, in case the defendant and his agent should omit to at-
¢ tend the Master's appointment. The motion was founded on an affidavit of
¢ three appointments having been made, and their declining to strike out till &
¢ day should be appointed for the trial.. ..

¢ Lord Mansfield was clear the Master might do it without any direction from
4 the Court ; and declined giving him any in particular, but had no doubt he
** might do 1t now just as if he had proceeded last term ...."
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pened to bring the question before the Court, viz. in the
mode, in and by that advice, recommended. If so, A5
Lordship and thar Lordskips were ready for him. On ar-
guing the matter on the ground of the statute, its originally
intended incfficiency as to this point would have been
brought to light. Though not perhaps through mafice, the
would-be reformer would have been found a trespasser: and,
in addition to Costs, (costs got by him in the negative sense)
in addition to such his costs, accompanied with a reasonable
dose of contempt in the form either of avowed contempt or
#ity, he would have got his labour for his pains.

Against the hypothesis thus advanced, this or that passage
may be objected in which the prudence of the serpent does
zot appear quite so conspicuous as the simplicity of the

ove.

But should the fact be even admitted, the inference has no
peed to be admitted zlong with it. In a linc of action to
which a man is accustomed, the most consummate skill is
not incompatible with equally consummate awkwardness, in
a line to which he is strange.

The line to which an flnglish lawyer, and in particular
an English Fudge, is accustomed, is that of making the
most of the abuses, of which the common, ahas unwritten,
law, and in particular that branch of it which regards ju-
diaal procedure, has been made up, v2z. by the hands, and
for the bencfit of his predecessors: of making his advantage
of them on ¢very occasion, of defending them as often as it
may happen to them to be attacted: opposing every effec-
tual remedy, and, as often as remedial measures cannot be
kept out aft]ogether, infusing, into such as are forced in, as
large a proportion of insufficiency and mischievousness, as it
may be found possible and prudent to introduce.

The line which is altogether strange to him, is the line of
honest and beneficial legislation: including the abolition of
such mischievous and inefficient arrangements as may hap-
pen to have taken place already as above. Accordingly, it
1s not by mere 1l will—the immediate result of adverse in-
terest—that a true-bred English lawyer, bred in the school

that, so far as concerned the interests and wishes of the servants of the Crown
of all descriptions, whether the person by whom the striking out were performed
were the Master Packer or the Croun Solicitor, the gffect would be just the
samc. Thus it is that t0 any scrutinizing eye the secrer, had there been any,
would have becn betrayed. But there was 70 secret in the case: and, as to any
scrutinizing cye there was none such within sight,
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of Coke and BlacAstone, is prevented from doing any- thing
well in the line of bonest and beneficial legislation:. it is
moreover by genuine and unaffected dimsightedness and
awkwardness.

Even though the task to be performed were of no stranger
a complexion than that of maEing a pair of shoes, the most
cxpert as well as learned and eloqueny Advocate that ever
pleaded at an English 4dr, or Fudge that ever sat upon an
English benck, would probably find it matter of extreme dif-
ficulty to make with his own bands any such article. But
supposing the task to be the making of a code of laws, in
such case, even though by some strange revolution or me-
tamorphosis, he were on a sudden to become personally
reconciled to it, he would find much less difficulty in the
making of a pair of shoes than in the making of any such
code of laws as should prove to be (supposing such to be
the quality required to be given to it) a really useful instru-
ment in the hand of impartial, undilatory, unvexatious, and un-
expensive Justice. In the making of the shoes, nothing more
irksome could have hap‘fcned to him, than the employing, in
so relatively useless and unprofitable a work, the necessary
quantity of labour and time: from the very first stitch to the
very last he would not have found himself under any such
unpleasant nccessity, as that of violating any maxim or opi-
nion, he had been accustomed to regard with affection and
respect, or acting in opposition to the interests, opinions, or
feelings of any of his friends. In the making ot the bene-
ficial body of the laws he would not only have to lament at
every stroke of the pen, the misapplication of so much la-
bour and time, but at every other line he would feel him-
self running counter to some such favourite maxim or-opi-
nion, as well as running counter to the interests, diminish-
ing the profits, disturbing the ease, lowering the reputation,

alling the pride, ard, in the words of Lord Ellenborough’s
25:1 law, ** hurting,” * prejudicing,” * injuring,” and ** vio-
lating,” the ¢ rfeelmg.r" of the companions of his youth, and
most familiar friends.

He would find himself, or, as now we say, fee! himself
runuing counter to that which, in lieu of the once univer-
sally pursued or professed to be pursued, but now antiqua-
ted and exploded end and object—uviz. the greatest happiness
of the greatest number, has now of late openly, deliberately,
and in black and white, heen avowed and acknowledged as
and for the permanent end and object—if not of all go.
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_vernment, of the government of his Majesty’s most fa-
voured set of servants—viz. the preserving from ** Aurt,”
* proudice,” * injury,” * violation,” and every other such
unpleasant accident, the feelings of * great characters,” in
“ zgﬁ sttuations.”*

CHAP. VI, LeARNED ADVICE FROM THE TEMPLE,

LEARNED advice, in the shape of a Letter from the
Temple, having, on this occasion, borne no mconsnd.erable
part in the business, viz. partly as having afforded guidance

® ¢ The Duke of Portland....informed me....that your Lordship thought a
*¢ change in Lord Castlereagh’s situation in the government desirable,~provided
*it....could be reconciled to Lord Castlereagh’s feelings.—The Duke of Port-
“land....told mc that hopes werc entertaned. . .. of facilitating a general ar-
* rangement, in which e complete change in the war department might be effected
* consistently with Lord Castlereagh’s feelings.”” See in Cobbett's Register,
Dec. 2, 1809, the letter of Mr, Ex-Secretary Canning to Earl Camden, Lord
President of his Majesty's Council, in which the conduct of a war on which the
fate of the human species depends, is, for near six months together, viz. from
ad April to 20th September 1809, 1n the minds of the Minister who writes this
Ietter, the Minister to whom this letter is written, and the other Ministers in
general, stated and shewn to have been a secondary consideration ! the primary,
and during that whole time the prevalent, consideration being the feelings of a
single individual: that individual, a Minister whose unfitness for such his em-
ployment had during all that time been recognized, iz, either by every one ot
by almost every one of his colleagues:---and such colleagues !

Now in any such Cabinet (not to speak of contingent oncs) suppose a proposi-
tion browght forward for the making of any such code of laws as should be sub-
servieat to the purposes of cognoscible, tmpartial, undilatory, wnveratious, unex-
Penswe, justice. On what circumstance would the reception given to it depend ?
Answer.--on its being capable of being made ¢ consistently with,” or “ of be-
* ing reconciled 10" the ¢ feelings” of the great character whose seat is at the
head of the law.---Werc it to happen to the rule of action to be cognoscible,
dmpartial, andin all its other points, in the highest degree, or in any higher degres
than at present, subservient to the greatest happiness of the greatest number--«
werk the recourse to it readered, in any degree, less dilatory, vezauious or expen-
sive, than it is at present—this would, in all its points, be a result opposite to
the interest of that great character !n all its points—uz, money, power, ease,
vepuitation, vengeance, with their ef ceteras: also to that of the several learned,
and noble and learned, and other great characters his colleagues, and other his
fiiends, Such is the prospect which the luw has of secing itself well-conducted
As to the war, had thet been well-conducted, the result, so far from being in
any point opposite, watld in every point have been, and in a high degree, sub

servient to the interest of the great character by whom it would have.been »o
gonducted.
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to the sheriff, partly as having helped to afford legal notice
to, and been honoured by the declared approbation of the
Lord Chief Baron, the reader will probably expect to see it
laid before him Aere, instead of his ,l;eing sent in quest of it
to another publication.

I proceed therefore to exhibit a copy of it, subjoining,

in the form of Notes, a few observat:ons of the propriety
of which the reader will judge.

« To Mr. Sheriff Phillips.

« Dear Sir,

‘I agree with you in thinking, that the clause referred to
“ in the inclosed Act of Parliament applies to special as well
“ as common jurymen ;* for if it be inconvenientt for the
*¢ latter to attend oftener than the Act requires, it must be

® Applies tospecial. . . . jurymen.] This is the clause, forbidding the summoning
and return:ng of over-served jurymen: this the passage, which drew (as we have
seen) from the Lord Chief Baron the avowed persuasion, that the practice he had so
Yong been pursuing, and was then defending, was a practice meant to be prohi-
bited, and prohibited accordingly, by parliament. But that, in this persuasidn,
as well the learned Judge as the learned Counsel, whose cbservations he found
0 “ perfectly just,” were perfectly mistaken, has, in the last preceding chapter,
been shewn at large.

+ If tnconvenient for the latter to attend.. .. much more to the former) Ine
convenient to a guinea-fed juryman to attend oftener than the Act requires!—
About as inconvenient as to this learned gentlemnan it is to have too many
briefs. When the briefs crowd in too thick upon him, he retumns the over-
plus: when the summonses crowd in too thick upon the Guineaman, he, the
Guincaman, obeys such as he finds it agreeable and convenient to obey, and
neglects the rest. .

Note that of the 24 who, for each cause, are always surnmoned, it is but 12
that, in any one cause, can ever serve: therefore every other time of his being
summoned, each special juror, or in other words half the number summoned,
might, if the inconvenience were real, stay at home without being missed: and,
to a majority composed of these gentlemen, suppose even a few yeomen jurors
added, wviz. in the character of talesmen, who would ever care about it ?

Of the terrific fine, which (by the Act of which the Act in question is an
amendment) is, in case of non-attendance hung over the heads of jurymen,
were [ toadd that it does not extend to special jurymen, his reply would be of
course—oh, but this is according to the construction yox put upon the Act :—~mine
was different.~Be it so. But what reason could a shenff have for supposing,
that when he was sending an invitation to a gentleman, to partake of a good
dinner, in good company, after sitting to act the part of a Judge, and to receive
moreover a guinea at the least, and perhaps a number of them, he was putting
him to ¥ inconvenience®” or if, in the instance of this or that particular gende-
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* much more so to the former, on account of their ran4 and
s station in lhifc.*

man it were an inconvenience, what is there that could prompt a sheriff to be
too frequent in the rerterated production of such inconvenience?

Note that, in those days, a guinea was worth at least twice whay, it is worth at
present,

Twenty years or thereabohts after the passing of this supposed inconvenience-
producing Act, (take for the Act cither the original Act of the 8 Geo. 2. or the
amerding Act of 4 Geo.2.) the topic of special juries came again upon the car-
pet: and what was the complaint then >—that, in the character of special jory-
men, gentlemen were put to inconveniepce by over-attendance?>—No:—that
they were oppressed >—no: but that they were over-pampeicd -—that ¢ great
“ and extravagant fees were paud to them:"—and ¢ frequent” are these com-
plaints declared to have been by the Act (24 Geo. 3. c. 18, § 2.)

* Inconvenient.. .. it must te muck more....on account of rank.] What we
have just becen secing, is a specimen of the sort of regard paid by the fraternity
of lawyers to the convenience of gentlemen jurors—the class of jurors, whose
convenience is entitled to regard —let us now observe the sort of regard paid by
the same learned fraternity te the convenience of common jurors—low people,
whose convenience is entitled to........ 10 what? to any regard >—to this one
knows not exactly what 10 say :—cither to nonc at all; or, if to any, to next to
none.

Instead of convemence, we might say feelings. Since the use made of it for
crushing the hiberty of the press, feelings, always the more scatimental, is be-
come the more legul term. ;

To a man who, 1n the sale of his time, finds the sole source of his subsiate
ence, less inconvenient to sacrifice a portion of his time for 84. than 10 a man to
whom not only subsistence buat afluence is secured, and that without the sale of
any part of his time, it 13 to scll, on this particular occasion, the same portion
of his time, receiving for it, besides a very good dinner, at the least one guinea,
This is the proposition, with the supposed truth of which the learned gentleman
was not only. possessed, but to such a degree captivated, that, under the guise of
a reason, introduced in form by the word for, it led him astray into what we have
seen to be an enoneous conception, or at any rate an erroneous declaration, of
the meaning of an Act of Parliament.

Such is the proposition, which, in this its character of a reason, stands at the
heud of those  w/serrations” which, in the sight of the pre-eminently learned
Judze, were so ¢ perfectly just " and which, i that of another earned Barrister,
who dates from Lucol’s Inn, will be soon seen to be s0 “ perfectly Jear and
* qurrect”

The information thus afforded is no light matter :—inasmuch as here we see,
expressed in words, the sort of regard, which the convemence, the feclings, the
tnterests,~{any of these words may alike be employed)—the interests (say) of
the vast mayonity of the people, may expect to experience at the hands of law-
yer~ of all sorts and sizes, official as well as professional : the same sort of re-
gard which stands expressed by deads, in the sort of law, framed by these same
learned hands—for the use shall we say—no, any thing but the use—of that
same dcwpised portion of the people.

In this sketch may be seen a picture—a fanily picture—of the fraternity of
Enyush iawyers :=a picture which cannot be charged with hostile distortion og
discolourment, since it is drawn by their own hands.

From ttus view of ic might be formed, 3 piiort, a conception, of the weat-
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* But with regard to the sheriff, I think there is a very
¢ material distinction between common and special juries.
** With respect to the former, the returning them upon the
“ yemre facias rests with the sheriff; and as he is required
‘ by the sth section of the stat. g Geo. 2. c. 25. to enter
“ or register in a book to be kept tor that purpose, the names
*“ of such persons as shall be summoned, %nd serve as jurors

ment which, by sad experience, this portion of the people feel rather than see
themsclves to have met with at their hands: what they have met with, and for
ever may justly expect to meet with, so long s, in Blackstone's sense and words,
¢ every thang 1s as it should be.”

Not that they are altogether devoid of sympathy :—for no human being was
ever altogether devoid of sympathy. But as is but too natural, their sympathy,
such as 1tas, 15 confined to the classes with which they associate o* wish to ase
sociate + and having, as we have seen, been so Liberal of it to the distinguished
few above---the men in high situations---they have none left for the undistin-
guished multitude beneath.

Hence it 1s that in England (nor indeed in England only) the people have come to
be divided nto two classes: one, ot those to whom justice 1 to be so/d; the other,
of thosc to whom justice is to be denied.—denied, for the benefit of those who
alone can come up to the price: and who by that means are authorized and re-
quired to purchasc the faculty of oppressing, under the name, and with the
power of justice.

This is the authoritative comment upon Magna Charta :—the comment,
written, day after day, by the fee-fed hands of the turclve Judges: not forgetting
the one supremely learned person, who sits at the head of the law, 1n this as
well as so many other senses.

‘That a poor man can better afford to work for nothing than a rich man, (for
this, though a short interpretation, is a sufficiently correct one) is a proposition
ot that sort, which it scems impossible for any man to repeat, who, after notice
given hum that it will be looked into, should bestow on 1t a second glance. Rut
how impossible soever it may be for a man seriously to think so, nothing can be
more easy to0 a man than to say so: and when such is the state of his feelings,
that, while those of the higher classes are some:thing to him, those of the lower
classes are as nothing, it is no less nateral for him to say ot the working class
that they can afford to be made to work for nothing, and that they don’t mind
being made to work for nothing, than it was to the Cook 1o say of her eels, that
they don't mind bewng skainned. Why did not the Cook’s eels mind being skinned 2
because they were used to 1. Why do not the Lord Chiet Baron's commen
jurors mind being made to work tor nothing? because they are used 1o 1. The
Cook for her wages is used to see eels skinned without nunding 1t: and the Lord
Chief Baron, for his fees, and those ot his fnends, is used to see the grest
majority of the people outlawed and strippad to the skin, without minding it.
In both cases the construction is ambiguous; but i both cases the import is
clear enough. .

¢ Perfectly just” as this mode of doing justice to rich and poor is, it seems, at
present, it has not been looked upon in that light by all Judges at all times.

Wilkes against Eames. Mich. 11 Geo. 2.8nno 1737. Andrews's Rep. p.31.
‘ Probyn Just : said, that heknew no reason why special jurors, attending a trial in
“ the country’, should have more allowed them than a common jury ; the other bea
“ ing generally more able And better qualified to serve their country than these,”
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»¢ on trials at Nisi Prius, with their additions and places of
“ abode, and also the times of their services, so I think that
“if ke were to return any persons to serve as common jury-
“ men oftener tharn he ought, Ze would be liable to the
* penalties of the statute ; but with respect to special juries
* they are struck before the Master of the King's Bench;
*“ and the Remembrancer in the Exchequer, under the 13th
¢+ section of the above Act of Parliament, which declares
*¢ that the jury so struck shall be the jury returned for the
« trial of the issue; and accordingly their names are spe-
* cially inserted in the distringas.  If the sheriff, therefore,
*“ who has nothing further to do with the striking of special
* juries, than attending with the freeholders’ book out of
¢ which their names are taken, were to object to the nomi-
* nation of such as had before served within the limited
« time, and his objections were over-ruled, he would not, I
“ think, be liable to any penalty for summoning them upon
< the distringas ; and indeed if he were to refuse to do so,
* he might incur a contempt of the Court, who would not
« suffer' thar process o be disputed* in the execution of it
¢ by the sheriff. If you should think it worth your while,t
“ however, to rectify t the practice which has obtained, of
*¢ calling so often upon special jurymen to attend at Nis
*¢ Prius, the proper mode, I conceive, would be, when you
« attend with the frecholders’ book for the purpose of strik-
** ing a special jury, to carry with you the book containing
* the names of such ‘persons as have already served within

® Court....would not suffer their process to be disputed.) No: that they
would not; vz if by any one it happened to be found ¢ wortl while’ to bring
the matter before them :=—and, at any rate, this was a very good advice.

+ Worth your while.] ‘This is the passage which hit so exactly the taste of
the Lord Chief Baron, and which accordingly, in the character of an argument
ad hominem, he made use of, in the representation made by his Lordship, as we
have seen, to the shenff, in hopes of engaging him to give up so romantic a
scheme. Would you give execution, would you pay obedience, 1o an Act of
Parliament >—think first whether it be worth while:—if it be not worth while,
who cver (i. e. which of us ever?) thinks of paying obedience to an Act of Par-
liament?

3 To rectify the practice.] Rectify---as applicd to practice-—-to the practics of
Judges-—-to his own practice---this was a word which has becn seen to be-—and
indeed might without much expence of thought have been expected to prove---
not altogether to the learncd Judge's taste: accordingly, as we have scen, and
for what reason we have scen, sfps in the word reform instead of it. For,
under this name, though not so easily under the nume of rectificgtion, the pro-
posed and dreaded correction might without regerve be slighted and discoun-
tenanced,
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* the last two terms or vacations, and apprize the Master or
* Remembrancer* thereof, requiring him not to nominate
“ them afresh ; and if he does, you might try the effect of
‘¢ an application to the Court to set aside the nomination, or
“ have others nominated in lieu of those who hud served
“ before, on the ground that you might otherwise by possis
** bility be subject to a penalty for summoning them. By
¢ this mcans the ofim'on of the Court would be obtained,t and

*“ they would prosably direct their officers to alter the prac-
* ficet in future.

It would not, I think, be prudent for you to hazard
* the incurring a contempt of the Court by not summoning
*“ any of the jurors named in the distringas, on the ground
“ of their having served before within the limited time;

*® Apprize the Master or Remembrancer thereof] In pursuance of this advice,
th:e shenft did ¢¢ apprize the Master or Remembrancer thereof :” and in Chapter
the gth, we shall sec what he got by it. In giving to the sheriff ¢hes part of the
advice, tins lcarned friend of his was guizzing him; unless so it were that the
learned gentleman, how well soever deserving to be, was not completely in the
secret. e

+ The opinwn of the Cpurt would e oblained.] Yes:-—and so would the ex-
pence of obtaining it: and morcover the disgrace and ridicule of presuming to
endeavour to obtain it. To the sheriff, along with the expeuce, might have
been obtained, perhaps, another epigram, still more pointed and guizzatorial
than the Italian one. From any such * urbane,” (for in the application of this
attributive the shenff cannot be accused of error) and polished bench—what
would not indeed have been obtained is—any such attributive as that of the
¢ greatest fool,” or that of the “ weakest man,” that ever walked over earth
without a keeper.

In the character of an Advocate, to apply such attributives belongs perhaps
only to Sir Vickery Gibbs : in the character of a Judge, to take them up for the
purpose of rendering themm more bitter, under the guise of sweetening them, ag
Lord Ellenborough did to this same shenff, on an occasion, on which, accord-
ing to his Lordship’s own declared opinion what was said by this same person,
in the character of witness, could have no influence on the fats or merits of the
cause, helongs surely only to Lord Ellenborough.

In the same common design different parts are acted, as nature, habit and
situation servey;by different characters: and amongst them, while no pretence
for any more substantial vengeance can be found, such is the retribution that
ought to be expected by all such adventurous Knights, as think to remove
though it be but ‘a grain of the mountain of abuse, accumulated by the hands
and for the use of English—add or of Scottish lawyers.

3 They would probably. ... alter the practice.] Alter the practice indeed!—Un-
compelled by parliament, a Court—an English Law Court—or, uncompelled by
the people, an English parliament—alter for the better its own practice! Yes:
when without compulsion, the Mufti tums Christian ; or the Pope, Protestent.
The Court alter its own practice! If for the better be meant, when was it eves
known to do so?—On the part of the learned author of this most learned advice,
behold still the same pleasantry ; or still the same simplicity and inscience.

N g
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« pagticularly as you would not, I conceive for the reasons
* I have given, be liable to a penalty for summoning them;
“and though the jurors who had served beforec might be
“ excused from scrving again, on producing to you a certifi-
““ cage® of their former attendance, yet, 1 think, that the
¢ Judge at Nist Prius would not be inclined to fine the
¢ officer who had %0¢t nominated them.
“ I remain, Dear Sir,
“ Your obedient humble servant,
LR K X ] *,

Temple, March 10, 1808.

CHAP. VII. Apvick rtroM LiNcOLN's-INN.
§ 1. This Letter, why introduced here.

THE authority of the learned gentleman, who dates from
Lincoln’s-Inn, stands upon a footing very different from that
of his learned brother, who dates from the Temple :—a very
different footing—and it must be confessed, a very inferior
onc. Both luminaries are indced alike eclipsed by stars
*##%: and, by this common occultation, both are placed
in the scale of authority thus far on the same level. But
the Templar, whose * observations™ are so * perfectly just,”
is by tlis adoption, become the child of, or rather quoad
hoc one person with, the pre-cminently learned Judge: to
the purpose of the present enquiry, he is in elect Lord

* Erxcused....on producing a cerhificate]  Sage advice, still in the same stile.
Excused, you may perhaps be from attending to receive a guinea er several
guincas—excused, on condition of producing a certificate, the endeavour to
produce which might or might not succeed, and in case of gccess would pro-
duce, without the guinea, morc trouble than the attendance.

Here, as might be expected, we sce another lawyer’s remedy.—I don’t mean
a remedy proposed by another lawyer ~— 1 mean another remedy, of the sort of
those whict: lawyers are m use to make up and administer ;—of that sort which
they have ia store for their clients, i the character, whether of consultants, ot
stors, Bad indeed must the discase be, if the remedy they bave to administer
be not worse.  And 80 happily as well as ingeniously have they managed, as not
1 have left, even at their own dispusal, any good ones.

+ Ttus insertion of this word [not] scems to be a slip eithes of the pen or of
the press.

J. B,
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Chief Baron: while his learned brother on the other side of
Fleet-stieet, less fortunatc in the date of the application
made to him, missed thereby the having been admitted to
so much as a chance of so honourable an advantage.

Why then introduce him, or his letter, here? says a na-
tural question, and by no means an irrelevant one. The
answer is—because it is upon the evidefice of this gentle-
man that the existence of the Guinea corps, and the notorzety
of such its appellation rest.

As to his title to credence—a remark that has been made
alrcady, is—how improbable it is, that if a matter of fact,
stated as notorious, were not really so, it should be men-
tioned as such by a professional man circumstanced as this
gentleman appears to be.  True itis, that from the mention
made by him ot this Guznea corps, a suspicion might arise,
that feelings were harboured by him, heretical and rebelli-
ous, as towards the powers that be: and that it was for the
gratification of these wicked feelings that he had trumped
up this story about the Guinea corps, that statement having
in fact no truth in it.

But, for the clearing of /s character, in which, so far as
concerns cuvidentiary trust-worthiness, the character of this
enquiry is, in some measure, involved, I fecl it incumbent
oh me to shew, which I shall do in proper place, thatin
his feelings—I mean in the feelings mamfested in this his
letter when taken in all its parts—there is nothing that does
not harmonize with the purest jurisprudential orthodoxy :
which being the case, it would be an injury done not only
to this argument, but to the reputation and prospects of the
gentleman himself, whoever he may be, 1l any suspicion
were left unremoved, of his having any thing in common,
but the formal place of date,. with any such reprobate as the
author of these pages.

Not but that in this busy age, in which reform, as in the
days of Balak and Balaam, {n'op:’zuy, is become contagious,
he too, (I mean the learned and practising gentleman) as
will be seen, is a reformer, But then his plan of reform
is (as will also be scen) in the stile of the I?cr(eval school,
a temperate one: meaning by temperate, a remcdy, which
shall either leave the disease as it found it, or by the bless-
ing of the almighty! (meaning the almighty of the No-Popery
worship) make it worse.

After the necessary preface follows the learned letter in
hac verba, with a tew occasional elucidations by another hand,
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§ 2 The Letter with Annotations.
*“ To Sir Richard Phillips.

“ Lincoln’s-Inn, Sept. 1, 1808.
Dear Sir,

“ Inclosed you will receive the Act relating to the sum-
 moning of Juries on trials at Nis: Prius, and the three let.
¢ ters* with the perusal of which you have favoured me.

¢ In respect to the Act itsclf, it appears to have been
s¢ passed with the solc intention of relieving those who are
* liable to serve on juries, from the inconvenience which
«* they were before subject to, from their constant liability
* to be summoned from term to term, without any consi-
** deration or respect paid to the labour of their previous at-
¢ tendances, and it is most clear that it did not originate in
“* any jealousyt entertained that men so summoned and

* The three letters.] These must evidently have been the three letters above re-
printed, in so many preceding chapters. viz. 1. the letter dated from the Temple ;
9. Shenff Sir Richard Phillips to the Lord Chief Baron; 8. the Lord Chief
Baron's answer to the said Sir Richard Phillips.

4 Most dear that 1t did not onginate 1 any jealousy, &e] Here we see the
$ust of the evidences above alluded to, by which the punty and simplicity of

. these learned eyes stand demonstrated. Not only are they (as we shall see pre-
sently) inaccessible to any suspicion-exciting ray capable of being emitted from
any othcr source, but, when the tendeney of an Act of Parliament might be to
excite any sort of suspicion capable of pointing itself towards the higher powers,
they aye inaccessible to the very first words of the Act.

The Act, I mean the carliest, the most efficient, and by far the longest, of the
four or five Acts which bear upon the subject, (3 Geo. 2. ¢, 25.) states, in the
wery first line of it, as the very cause of its enactment ¢ the evil practice used 1n
% corrupting of jurors:” and it is with these words before him (or why were they
not before him ?) that to this learned person *¢ it is most clear that it did net ori-
¢ ginate in any jealousy entcrtained that men so summoned and serving, would
¢ fail to act uprightly between the partics.”” No: the intention, * the sole -
¢ tention of 11,” is stated by him as being that of mitigating the sort of vexation
which, the instant a perception arose that the breast of a gentleman stood exposed
to it, mu:le that deep impression, which we have already witnessed, on the feel-
ings of the learncd Judge. ’

What 1s possible indecd is~that the Act which at that moment lay before
that gentleman was---not the very Act above-mentioned, but another of the
next year ; viz. that of 4 Geo. 2. c.7. But this Jast mentioned statute, being
but a patch put upon that other of the year preceding, is so indented imnto it,
that to any one who had not taken the trouble to tam to the amended Act, any’
gelf-satsfactory coneeption of the amending Act would be plainly impossible.

By the Act of the 7th Geo. 2. ¢, 7. § 2. after reciting that by the Act 3 Geo. 2.
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« serving, would fail to act uprightly between the
parties.*

“ Mr. ¥¥%  than whom no man can be better informed
“ on the subject, is perfectly clear and correct in his ob.
‘¢ servations,t and in his statement of the manner in which
* Special Juries are struck.

*“ One arcumstance ought to be atiendgd to, which must
“ remove all susprciony on this subject: it is this, that Spe-

€. 25. it had been enacted, that ¢ no persons shall be returned as jurors to serve
on trials at Nusi Prius” ¢ who have served within, . .. two yearsbefore. . .. in any
“....county”....cxcept as excepted; and that “ by reason of the frequent
¢¢ Sessions of Nisi Prius in the... King's Bench, Common Pleas, and Exche-
¢ quer at Westminster, the said provision cannot be put in execution in the
¢ County of Middlesex, but is found impracticable”+-1t is (after this recital)
enacted, that “ the said recited clausc.. .. shall not.. .. extend to the County of
“ Middlesex.” Then, as to that County, 1t goes on and enacts, that *“ no per- -
¢¢ son shall be returned to serve as a Juror at any Session of Nisi Prius in the
““ County of Middlesex, who has been returned to serve as a Juror at any such
“ Session of Nisi Prius in the said County, in the two terms or vacations next
¢ immediately preceding”——*¢ under such penalty upon the sheriff, under-
“ sheriff, bailiff, or other officer, employed or concerned in the summoning or
“ returning of juries m.... Middlesex, as might have becn inflicted on. ... any
“ of them for any offence against the said recited clauses.”

* ¢ Between the parties.””  Note of Sir Ruchard Philbps to these words.] ¢ It
 should be observed, that the persons who serve on Special Juries rather desire
¢ the cmployment than to be relieved fror it, as they recewve a guinea for every
¢ caune; und it 18 not about causes between individuals on which there can be
¢« any ground of jealousy. So far are Special Jurymen from seeking to be re-
“ lieved, that, owing to the advantages derived from serving on them, I have re-
‘¢ ceived, smce I have been sherift, morc than a hundred applications from 7¢-
*¢ spectatle persons, who, under a mistaken notion that it was in my power, have
¢ wished me to place them on what they called the Special Jury Last.” R, P.”

t My, ®*¥% o5 perfectly clear ard correct i his olservations.] Mr. L L
the learned gentleman who dates from the Temple * and of whose learning we
have already made our profit: vz, in the last preceding chapter.

On that occasion, at the head of those observations of his which were so
¢ perfectly gust,” we saw the lawyer's Lallance, for weighing the value of genile-
men's time against the value of low people’s time: and, with the correctness of
these scales, as well as with the several other observations from the same learned
quarter, the learned inhabitant of Lincoln’s-Inn, is (we here see) no less ¢ per-
¢¢ fectly” satisfied than we have seen the pre-eminently learned Judge.

Like causes produce like cffects: he who sees one of these learned persons,
sees another: he who sees Bavius sees Mavius. An observaton to this effect
has been made already: but the occasions for repeating it succeed one another
without end.

t One circumstance. . .. must remove all suspicion.] Remove it>—from what
place? Not surcly from any one of these learned bosoms, the door of which, as
against all suspicions pointing upwards, remains of course for ever closed :—not
from any such seat of imperturbable tranquillity, forasmuch as what is never in
a place can never be removed out of it—but from bosoms actually labouring un-
der the green-cyed malady, such as the bosom of this troublesome and meddling
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# cial Juries are struck under an order of the Court only*
“ and the practice is for the opposite solicitois to strike out

shenff. But let us sce what this remedy 15, which, being swallowed ought to
operate as a specific against suspicion : 11z. in a constitution actually labourning
under, or at least predisposed to, the species of green-sikness above-men-
tioned.

* Special Jurwes are druck under an oider of Court only.]—add, the Cowrt
wercy hnowing anu thing alout the matier. The order (as we have seen) a mere
scrap of spotlt and wasted paper ---a mere pretence for fee-catching:--—-a pre-
tence, and thata false onc. (See Part 1. Chap. }’l.) Of gold, not of post, 1s
the powder, by which the malady of suspicion 1s so regulaily 1emoved out of, er
rather expelled from, lcarned bosoms and lcarned eyes.

Alas! how different the ideas prescnted by the same object to unlearned oncs.
By the very document, by which all suspicion had ever stood excluded trom the
learned bosom, by this very document it is that suspicion was not only plantid,
but rooted, 1n the wnlearned one. By this so oppasitely working document, what
1 do not mean 1s—the visibly existing though in respect of its puiport falsely
pretended, not to say forged, order ot Court—what I do not mean 15 that
too vistble piece of mendacious and polluted paper—what I do mean 1s the wnee-
sille order of the Court—-the neither wsille, nor audille, nor yet the less perpe-
tually standing, and wtelhgille, and cfficrent, and general order, contmually
issued by all the Courts, to the Master Puckers of their six or seven respective
offices, requiring them to choose always proper persons, and never any other:
222. the sccret memdbers of the no longer secret list, which, as we hdsve seen, stand
indebted to the Lord Chief Baron probably for exuwtence, avowedly for protection
and defence.

Look to the Temple—look to Lincoln’s-Inn—look where you will—look to
what part of the constitution you will—every thing is consistent you will find---
every thing is orthodox--among learned gentlemen, :

The use of a Jury 15—to serve as a check tu power—~to power that would
otherwise be arbitrary—in the hands of a Judge. The use—or at least one usc.--
of the House of Commopns, is—to serve as a check to power—to power that
would otherwise be arbitrary—in the hands ot the Croun. In the case of the
sort of Jury termed a Special Jyry, symptoms of a sort of feveret were, by this
Jearned gentleman, observed, observed but not confessed, to have been pro-
duced by suspicions, imputing to this kind of jury an habitual Jeaning towards
the crown side in crown causes. For the removal of this complaint, a febnfuge
of sovereign virtne and efficacy, having been discovered by him in the above-
mentioned remedy, viz. an order of Court, let us apply 1t---I mean in idva---(for
the application of 1t in substance belongs to, and is with perfect regulanty and
efficacy performed by other hands) to the case of the House of Commons, ¢ Qpe
o« circamstance (let us say) ought to be attended to, which must remove all
¢¢ guspicion on this subject: it s this; vz that members ¢ are struck” (chosen)
«¢ ypder an order of Court” (2. the Court at St. James's) *¢ only,”

Now is not this---deny it who can---a most composing opiate ---a very specific
against all political ¢ ferments?”---1 mean against all such as are hable to break
out within doors :-—-and, if it be goodin axther of the two cascs, can it be otherwive
than good 1n the other? And, as to this our learned practitioner, notwithstand-
ing what we have seen escaping from him about the Guinca corps, can any
doubt be at present entertained to the prejudice of his orthodoxy ? and, if he is
not already an Altorney-General, or a Sohator-General, or 8 Master of the
Ralis, or at least a Felsh Judge, is 1t not high ume he should be?
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 a name alternately until the list is reduced to the proper
* number, so that it must’ be the fault ot the defendant’s
own solicitor if he does not obtain a respectable list* for
the trial of the issue.

* It any scrious inconvenience were to an.se from the
preseat practice of striking and summoning Special Juries
in Muddlesex, I apprehend that it i the proper prouvince
of the Courts above to imerfere and introduce a reform,
without the interference of the Sheriff who has, as
Mu. *%* states (and in this he is supported by the statute)
nothing turther to do with striking of Special Juries than
‘ to attend with the freeholders’ book, to enable the parties
betore the proper officer to fix upon such as are to be re-
turned tor the trial of the cause, and named in the dis-
‘ tringas,

*“ As under these circumstances the shenff cannot, by any
possibility, in my opinion, be subject to any penalty for
summoning the jurors named in the a’xstrzngas, ahhough
they may have before served within the time limited 1n
the general Act; I do not think that the objecuon which
vou liave taken is deserving of your further attention, but
if you think it otherwise, the proper mode of obtammg
the opinion ot the Courts on the subject is that which is
 pointed out by Mr. #¥%,

* There 18 one 1¢form,t however, which I conceive to be

&
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* Fault of defendant’s solicitor, 1f he does not oltain a respectalle list.] Alas!
what a smoke is here! But can so much as a puff be necessary to dispel it ?---
Respectable? yes: inone sense at lcast, of any want of respectability there can-
not be any fear: viz. of that sort ot respectability which has office and guineas
tor 1ts makers. Ot that sorr of fespectability there is not among the candidates
any absolute want, even before admission into the office : and this qaalification,
the guineas, if they did not find, would make. Here then s the respectability
which not only dous not stand 1n need of any exertion on the pare of the defen-
dant's solicitor to obtain it, but which, spite of his utmost exertions to the con-
trary, will be sure to be obtained, and constantly obtammed.

Dnpariality--=sccurity aguinst all influence--all corrupt ugﬁaunrt—--dﬂundmg
Jiom aloce#=-1s thus the true English translation for the ¢ respectalility” of this
s0 learned, and yer, or thence, so charitably thinking and confiding gentleman ?

—Eght-and-forty persons, all named by, or under the influence of, the powers
above, and the faculty of discarding no morc than fwelre of them a secunty by
which, au.onling to this learned gentleman’s necessitarian theory, “ all suspi-
“ cion,” viz. of any want of ¢ respectatility,”---ot * respectallity™ (in this sense
must we say ?) ‘¢ must fe removed ¥

Patients, 48:—and all 48 expected to be cured by a remedy which applies to
no more than 122 Were the learned gentlemun u physician would this be his stile
of practice ?

t There is one reform, &) Reform? and from a bosom from which all sus-
picion that points upwards—all suspicion of the possibihity of any need of re-
form---has been sentenced to be transported for life 2---
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Gentle reader, patience. The reform is of the temperate kind---compose
yourself. * Wholly in the Sherif™s power,” says the learncd mmventor and advi-
ser of this reform.  Wholly out of my power, (in the note we shall see to this
same letter) says the Sherrff: and sa accordingly (as we have seen, and shall
further see) says the Act.

With all his dispositions to find  perfectly correct”” whatever came from
above, or came recommended from above, it may be suspected of this learned
gentleman, that he was---not completely in the secret.  To the permanence, so
decidedly approved and effecgually protected by the learned Judge, he sees not
indecd the shadow of an objection- yct the sort of persons who, beyond all
others, could be depended upon, not to say who alore could be depended upon,
wiz. for constancy of attendance, and for that obsequiousness witheut which
constancy of attendance would have been of no use, these are the sort of per-
sons whom so hardheartedly, as weR as wnconsistently, we see im thus devising
plans for getting rid of: though, to be sure, 1f, while he was thus giving the ad-
vice, he knew 1t to be an advice that could not be pursued, as he must have dene
had he looked at the Acts on which he grounded 1t, ¢ the case ts alfered,” and
both these imputations vanish.

As to the question just mentioned, between the sheriff and this his learned
adviser, it stands thus:

The statutc 3 Geo. 2, c. 25. is the only one that has any bearing upon the
subject: and, upon the g.ound of this statute, the matter stands thus:

1. By §17. ¢“ where any Special Jury shall be ordered by Rule of any of the
¢ sard Courts to be struck by (here it s “ 14" not “ before”) the proper officer of
¢ such Court.... the Sheriff.. .. shall be ordered by such Rule to bring.. .. be-
“ forc such officer, the books or hists of persons qualified to serve on Jurnies. . ..
¢ out of which Juries ought to be returned by such shenfl. ... like manner as
“ the Freeholders” Book hath Leen usually ordered to be brought, mn order to the
« striking of Juries for Trials at the Bar....and in every such case the Jury shall
¢ be taken and strack out of such books or lists respectively.”

And in what manncr, on the occasion thus alluded to, had the Freeholdcrs'
Book been usually ordered to be brought for the purpose so alluded to? This s
among the points, in rciation to which the lawyers concerned in the putting to-
gether this piece of patchwork took care, according to the custom among
lawyers; to leave us in the dark. For, as often as, by the cry of any part of the
injured people, they have been forced to make a show of affording relief against
this or that part of the system of judicial abuse, organized by, and for the bene-
fit of, the Judges, one of their maxims is—to leave the common alias unuratter
law of their own making to form the groundwork, applying to it no more than
here and there a patch of statute law: that thus the uncertainty, which forms the
essential character of the groundwork, may spread itself over the patch.

2. In § 1. and 2. of this same Act, directions had been given for the making
up of “ Books” contaiming Lists of persons qualified to be returned to serve on
Juries: and this without any distinction mentioned as between Common and
Special Juries. In that section (§ 17.) by a reference made from it to these two
former ones, (§ 1. and 2.) nothing (it would seem) would have begen more casy
than to say—that the Books, made up according to the direction ghven in these
two sections, (§ 1.and 2.) are the Books here meant by * the Books™ which
here, for the purpose of nominating persons to serve on Special Juries, ¢ ought
¢ 0 be returned by such Sheriff.”

But, by an understanding among, the luwyers within and without both Houses,
and the clerks within the same, and the Speakers 1o whom belongs the nomina-
tion of the said clerks, matters have all along been settled, in such sort that, be
the statutc ever so long, it shall be impossible, etherwisc than by words of vague
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description, to make any reference, from any part of any statute, to any part of
the sume or any other statute.

In the printed editions (1t is true) we see each statute divided into sections, and
cach section numlered. But this is the work of the pruater only or hus editor:
and a man who, in the penning of any fresh statute, should, for the purpose
of making a reference to any preceding statute or part of the <ame statute, be
unguarded enough to make usc of any part of the numeration tallc wn the de-
scuption of such preceding statute or part of a statute, would find himself over-
whelmed, with expressions of rage and terror, exsited by so fee-chccking an
innovation—rage and terror, covered by a mask of contempt, as if excited by
the contemplation of his 1gnorance.

For on the one hand cletks being paid for copying, according to the multitude
of statutes and the length of cach, and the confusion thus organized in each
producing a perpetually increasing demand for more—lawyers, on the other
hand, being, wome of them, paid in like proportion for the drawng of statutes,
and all of ttem having every thing to gain by the confuswon that pervades the
substance of the several statutes, and the wmeersal and perpetually increasing
uncertanty, i which that confusion beholds its fruit—herce this rule, by which
it is provided, that an /.t of Parliament, let it of itself constitute ever so con-
siderable a volume, shall, like the mathematician’s point, be a thing wuthout
parts, is a rule as sacred among these several learned and official persons, as any
article in the 39 ever was to the most orthodox of the Right Reverend Prelates,
that grace and sanctify tke Upper House: and, whoso should propose to abro.
gate it, would thereby become a worse than a popish or other 1pso facto excom-
municated convict-—a malefactor ¢pso facto convicted of jacobinism.

I regard to this article, symptoms of heresy have now and then, it is true,
been manifested, in the Commons, in so high a quarter as the chair of the pre-
sent Speaker: (See Speech of the Right Hon. Charles Abbot on Mr. Curwen’s
Purity of Parliament Bul in Cobbett's Register for June 10, 1809, to which,
former manifestations of the like complexion might upon search be added)
but 1n this heresy there is so little of contagion, that the British Themis seems
little morc in danger of being healed of her habitual vertigo by this one band,
than the Church of Rome.was of being purged of her errors by the Pope, who,
about the middlc of the Ia#f century had acquired, some how or other, the sur-
name of the Protestant Pope.

¢ The Books or Lists of persons qualified to serve on Juries. ... out of which,
¢ according to § 17, Juries ought te be returned by such Sheriff,” are they then
the same Books or Lists, the manner of making up which is preseiibed by the
two first sections of this same Act >—Vague and incompetent as 1s the mode of
description, it seems difficult to conceive, how, 1f called upon to give by his
interpretation, an answer to this question, a Judge could avoid answering it in
the affirmative.,

If so, what the Shenff, in bis above-mentioned, and hercin-after printed, Note
(p-100.) on this part of the advice of his learned advisers, observes, in relation to
this matter, 18 correct: viz. thatitis not ¢ in the power of the Sheriff"—of any
wﬁ—to do that which by this his learned adviser this Sheriff is advised te do,

“ to correct “ the Freeholders' List by expungung. . ..names.” For, if the
Books, a description of which 1s given in the above-mentioned two first sections
=and of which it appears that they are the only sort of Books to which the appella-
tion of ¢ Freeholders' Book,” employed in this 17th section, can apply—are r.ally
the Books that, under this same 17th section ought *¢ to be brought before the said
« Officer"—(to wit the Master Packer of such Office in such Court)—to serve
for the striking of Special Juries, thest are Books, of which in § 2. it is pro-
yided, that they sha)l respectively be made by the ¢ Shenfl,” who ¢ ghall.. ..
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¢¢ take care that the names of the persons contained m such duplicates shall be
¢ fwrthitudly entered alphabetically.. .. some book.. .. to be hept by him....
*¢ for that purpose.”—* In such duplicates” suys the Act - of which sort of mstru-
ment hete called a dupicate it is to the present purpose sufficient to observe, that
it is an nstrument of somelocy else’s makmg, and not of ks, rez. the Sheriffs :
and whether, had Mi. Shenét Flullips, in pursuance of the advice heren given
to him by this s Laarned adviser, “ evpunged” any of the names contained m
such duplicare , the ““names, ... contatted in such duplicates” would have
been “ entered foakfully,” Riav be left to any man to pronounce.

A course mdeed, which: mught be tahen without much difficulty—I mean phy-
sweal difticaity—is, after enterang the names *¢ fiathfully,” to pursue the advice
given by this leared adviser, and accordmglv, ether once for all, or toties quo-
ties, to ** copunge” names.  But whether, atter any such purification or num-
ber of punficitions performed, the book presented to the Officer of - the
Court—:az. the Master Packer, as and for the freeholde)s' ook, could with
propriety be sad 1o be ife freeholders’ bool, 15 anuther curouns question, which
howsucvar cunous, and to those whe weuld be paid for pliying their parts in the
trial of it, an azrecahie one, I'would not be thie man to advise any other man to
cause to be tned at Jus expence. It is one of these questions, in respeet of
which 1t 15 ditlicalt to comceive how, 11 cise of its bung tnied, tor cxample, on
an dictment, & Chief Ju lze, i his endeavours to persuade either a Jury, cven
though unpeched, or lus fdlow Judges, to decide—ather for the King on tor the
detendant, whichsoever happened far the moment o find most tavour in his
sight---could expenence any d.ffienlty: and as tor this our reforming Shenid,
supposing him, in pursuance of this learned advice, to have become such de-
fendant, what sort of fuvour he could rcasonably expect at the hands of the
learzed Judge who, in that case, would have the tiymg of him, may be left for
him to imagine from the excursion which, in the case of Carr agwnst Iood,
was made not long ¢ficr by that <ame learned Judge ez if not tor the pur-
pose. tathe effict of giving him a sample ot it in the character of a witness -
always remembcring that, of such punfication, if petformed with any degree of
‘consistency and steadiness, the effccf would be, as in his instance 1t had been the
declared oljeet, 10 make things [etfer than wll; agd in sv doing to destroy not
only thearnrhs, but the verv prnaple, of that clcgant art---that branch of the
art of desyrn-—-which exereses itsdf i the. grouping of Jurors:---an art, the
planting and cultnation of which hus already been aflording so much occupation
o the wrsdom of ages,

The case is---that the statute in qugstion, having, like most other statutes,
been penned, as above, for the express purpose of being misconceived, has, in
pursuaace of that purpose, been put into such a form and method, that, both
the learned adviscr and his official client and corrector, found it morc easy and
pleasant to spe ik from 1magmation than from the Act.

It was the unagmation of the learncd adviser, that presented him with the
idea, of its ““ being wiolly withi the power of the Shenff ¢ to correct the hist”
in question, by ¢ expuneing names” out ot 1t. It was the imagination of the
Sheriffy thut presented Aim with the idea, that “ to make any alteration i&c
“ returns” is not mercly ¢ forbidden,” but ¢ forbidden under a ¢ penalty,’ and
¢ that a heavy onc.”

As to the omission-—and let us add the expunction---of names, of the descrip-
tion in question ; fortidden it may indeed be said to bhe, though in the rather in-
dircct way we have just been sceing, vix by requiring that the names of the
persons contained in such duplicates be fauthfully -entered: but, to the offence
of which this indirect description is given, no penalty is attached.

In the next section, it is true, viz, § 3. contes a clause, by which a penalty i
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“ wholly within ghe power of the sheritf,* and that is, to
“ correct the frecholders’ list, by expunging tiie names of
“all such persons who, trom low situations in life have
“ crept into a little independence, and by artifice and collu-
“sion with the inferior officers, get their names placed
““ upon the frecholders’ lists with the proper additions, with
‘““aview principally to thewr adding te that independencet

appointed.  But the offence to which this penalty is attached, is---not that
which consists in the leaving out of ahist of the sort in question, a name which
ought to be veit, but in the puthing into it, or at least acling as if there had been
putinto it, a name which ought ot to have been in it.

Then, as to the *¢ hearass” of he penalty, it the real and effective weight be
hete m question, w2z, the weight of it as estimated by the quantity ot money
which the levying et it takes cat of @ 1mun's pochet---if tius be what our Shent{
had in view, very madequate was (speaking with respect) the conception en-
tertunad by hum, for the morent at lzact, of the real and cficcuve weight of
statute penalties. O the penalty here i quesion, the mommom 15 no more
than torty shillings, and the maarnum but 10l But even thas 104 1t 10l 1t be,
15 not to ba levicd but ““ gpoa cxanunation i a summary way” (§ 3.) mn the
manner herem mtmated . in which case, at the expence or 10/ at the utmost,
he would have 1t mbis pow er to exonerate himself of any turther demand on this
scere: whereas had the peaalty been no more than 1s. to which in this case he
woul\! hardly have given the denomination of a ¢ heary” one---this single shil-
ling being to have been recovered in a regular way, I for my part would not be
the man to save kim harmless for ten times the maamum of 10L.—no, ner for
a good deal more.

What will be amusrg enough—and, to any man in whose hbosom the inte-
rests of mankind are wont to excite any warmer sympathy than the interest of
Judge and Co., consolatury, 15—to observe the two tiaps set for the unlearned
man, one by each of these his two learned adyisers, and tns unlearned good sense
saving him from both.

To make ¢ apphcation to the Court,” 21z, in the only proper manner (learned
gentleman fee'd and so torth) but wathout any ground for it, is the learned ad-
vice given from the Tomple.

To get humself indicted or informed against before Lord Ellenborough—{mark
well before Lord Ellenlorough)—indicted tor an altempt to commit a reform,
viz. by cutiing up the most valuable branch ot the packing trade—indicted, and
this with at least a plausible ground, say rather a good ground to build a convic-
tion upon.

After all this learned advice, inciuding the pre-cminently learncd hint not to
risk his reputation for ¢ discretion,” by any such : ttempt as that of * making
““us better than well,” the unlearned person took a course which assuredly
would not have been advised by any of the three, and laid bare the whole mat-
tes to the public eye.

Aund here we see matter not only of satisfaction, in respect of the escape made
by the bird from the snares set for him by both fowlers, but of grattude for the
instructive song in which he has sung of it.

@ « power of the Sheriff.”” Note of Sir Richard Plillips to thesc words.]  This
“ ig not in the power of the Sheriff, who is forbidden to make any alteration in
« the returns, under a heavy penalty.” . “R.P”

+ BFith a view. . .. to.. .. their adding to that independence.] Receipt for add-
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“ by the fees payable for their serving on Special Juries ¢
«“ I know several of this descriptién who are ludicrously
* described as being deeply concerned and interested in the
** Guinea Trade,* and a diligent scruting, with the assistance
* of the returning officers, might lead to this reform.

ing to independence —Solict and solicit, till you have succeeded in getting into
a situation of profit, out of which, without a moment’s warning, for any thing
or for nothing, you may be let drop at any time, without possbility of com-
plaint and without knowing why or wherefore.

What minister, or other man in power, is there, who, on the part of all sorts
of men, whose functions are said and supposed to act as checks to his own,
would not be content to sce “ Sdependence” not only thus ¢ added to,” but, if
after such an addition there could be any thing more to add to it, thus rendered
complete >---A system of this sort would be not less cfficient (and how much
more decent would it not be ?) than the giving licence by act of parliament, to
all contracts whereby 2 member sells himself to a mmister—hcence and protec-
tion, on condition that the terms employed 1n them shall not be ¢ express.”—
(See the Perceval Parhlamentary Purity Act, 49 Geo. 3. c. 118. § 3.)

* Dceply concerncd and wintercsted an the Guinea trade.) Imprudence-~trea-
chery---telling tales out of school---such are the reflections, which by a man, of
more warmth and learning than candour or reflection, might be apt to be cast upon
the disclosure thus made by our learned adviser. Against a load of imputation,
which, though to a first glance not altogether without colour, will on an impar-
tial examination be seen to be not more serious than groundless, it would be un-
generous at least, 1f not unjust, to leave him altogether without defence. Ifof the
appellation (Guinea-man) and of the habits and dispositions which itimports, the
cauistence were really notorious---notorious in any such degree as that in which he
understood them so to be---on this supposition, to have kept them from the know-
ledge of a Sheriff, and espccially so active and inquisitive a Sheriff, and one to
whom, in less than a twelvemonth, the number of applications made for
situations in this very corps amounted to above a hundred, (Pkillips, p. 173 )
would have been altogether hopeless: while, by the frankness of the communi-
cation, all suspicion of wishing to throw a veil over the practice was, in the
most promising at least, 1f not altogether effectual manner, obviated.

Between Judges, Master Packers, and Guinea-men, all suspicion of any thing
like an understanding was, in this refingd and indirect way, much more effec-
tually repelled, than it could have been by any direct arguments: since, of any
such arguments, the effect would have been, in the first place, to bring forward
an 1dea, which could not be too carefully kept out of sight: viz. the idea of a state
of things, the existence of which would if once made matter of argument, be
much more likely to be confirmed by it than disproved.

Against reform in every line, it begins to be discovered, that much more ef-
fectual war may sometimes be carried on by adoption, than by open opposition.
1a a very high place, indeed, go almost when you will, you may hear the abuscs
of the law not only acknowledged, but inveighed against:---just as if any thing
but will were wanting to the removal of them ;---just as if in the whole world of
law there were any one thing of which the learned orator had suy tolerably clear
concepuon, except the value of those same abuses;---just as if the most mis-
chievous of those abuses were not the food on which himself, and his closcst
conncctions have grown so fat Gpon ;---just ag if they were not deares to him
than the apple of his eye,

1
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‘I do not, under this last observation, mean to insinuate
that even such characters acting upon oath are likely to do
wrong,* or that they do not possess sufficient powers of
‘ discrimination to decide rightly; but I think that the spe-
cial jury fees should be recerved only 1n the way of compen-

sation tor actual expences and loss ’of time, and not as
* matters of profit.t

* Lukely to do urong.] The faith of this learned person in the virtue of an
oath is truly cdifying. Unsanctified by this principle of sanctification, the:
probity of these Guinea traders does unquestionably not appear to have been set
by him at a very high rate: give them an oath to swallow, every impure pro-
perty 1s, by this consecrated vehicle, carried off. Note that the oath by which
the swallower 1s rendered thus unhkely ¢ to do wrorg,” is the very oath, which,
as often as any difference of opinion has place among the elect tuelve, is regularly
productive of perjury ; ot perjury on the part of some portion of the number from
one to elcven inclusive: Isay of perjury; unless it be supposed, that, by that
terror ¢f inevitable and msupportable torture by Which the will is subdued, the
understanding s enlightened and converted ; and that of him whose power of
cudurance 1s the weakest, the conviction and conversion s regularly and propor-
tionably the most sincere.  An oath ¢ preservative against corruption!”—an
oath composed of vaguc and unbinding generalities, such as those of which
such effectual care has regularly been taken that it shall be composed !

Alas! by what fatality did so simple an expedient escape the piously scrupul-
ous and learned mind, that has the royal conscience in its keeping---so cheap a
defence of nations against corruption---as the advising his Majesty to give to the
department of the Commander in Chief the benefit of a pledge of purity, cor-
respondent to that by which, in the judical department, the difficulty of ¢* dotrg
¢ qcrong" has heen rendered thus extreme !---The person whom you shall rominate
to an office withen your department shall, wn every anstance, le, in every respect,
the person the Lest qualified for the filling of that office-—-So help you God, With
such a security, the child i1n leading strings might have been trusted with a com-
mission as safcly as his father, and the wiles of Mrs. Clarke would have had no
more power over the virtue of the Commander in Chuef, than those of Dalilzh
had over Samson before his heir was cropt.

+ Not as matters of profit] The severity of the learned gentleman’s virtue
has, upon this occasion, displayed itself in an opinion, which it is somewhat
easier to admire than to understand. That a declaration, to the effect in ques-
tion, should be incorporated into the purity-securing oath....? is that what he
means to recommend? 1 A.B. (for example) do declare, that the guinea just re-
cetved by me has Leen and is ¢ received anly in the way of compensation for actval
¢ expences and loss of time, and mot as @ malter of profit. So help me God.”
Or if duly construed and put into a tangille shape, would the proposed security
be found to amount, for example, to something to this cffect? zi2. thatona
motion, regularly made by some learned gentleman, opposable or unopposable
by learned gentlemen on the other side, a rule should, if the Court think fit,
be with equal refularity made, ordering that an account le taken by the Master,
< of the actual expences” incurved by each Special Juryman, vis, in the shape of
chaise-hire, and subsistence upon the voad, as also of the ‘“ compensation due
% ¢0 him for loss of time & unth a divectson to allow out of the guinea (being the
greatest sum allowed by the Act) no greater sum than shall Ue suffictent to cover
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CHAP. VIII. MaxiMs, cONCERNING REForM, DE-
DUCED FROM THE ABOVE LETTER.

§ 1. The Maxims themsclves.
.

THE subject of Reform being at present on the carpet,
and a variety of opinions afloat, a few maxims or aphorisms,
half a dozen or thereabouts, and containing the substance of
so much of the above learned dissertation as regards that
subject, may, perhaps, in these unsteady times, be found
not altogether out of season.

Lest the eye of the reader’s mind should find itself in-
commoded by too strong a blaze of light bursting in upon
it at once, to prepare it for the brilliancy of the more grand
and comprchensive principles, I-place in front a rule or
two confined in their extent to the only subject that belongs
directly and necessarily to these pages—uiz. the institution
of Special Juries,

1. When, for the execution of a plan repugnant to the ac-
knowledged principles of the constitution, and to the
equally acknowledged injunctions of an act of parliament,
48 persons have been selected, of whom, for the insuring
the success of that plan, 12, orupon occasion a single one,
are in every indiviual instance sufficient, the faculty of
discarding 12 out of the 48 will, if lodged in proper hands,
be, in every such instance, sufficient to defeat it.

For (says the Lancoln’s-Inu Letter) “ one circumstance
“ ....must remove all suspicion on this subject: .. ..Spe-
* cial Jurics are struck nnder an order of the Court only
s ,...sothat it must be the fault of the defendant’s own
¢ solicitor, if he does not obtain a respectable list for the
s trial of the issue.”

2. If, in the instance of a set of men of whom (ex-
cept their being in possession, each of them, ot a portion

such ¢ actual expences,” together with such *“ dur compensation” as aforesaid :-e
costs of the application lo await the Master’s Report.

The latter I give as being more particularly 1n unison with the general spirit
and tendency of such amendments of the law as are to be found 1n the statute
book, made at the suggestion, or in contormity to the advice, of the gentlemen
of the long robe. But as to this opinion wn purirculur, whether it be in legal re-
hgion, asin the first case, or in legal practice, as in the last case, that the truest
mterpretation is to be sought for 1t, must be left for the reader to determine,

4
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property which may be insufficient for the maintenance of
any one ot them) nothing more is known than that they
are, all of them, pensioners during pleasure under the au-
thority on which tkeirs was intended and @5 said o serve as
a check—if, in the instance of a set of petty placemen so
circumstanced, there be any cause of apprehension, lest,
on any occasion, they should manifest, §s towards that au-
thority, a degree of obscquiousness inconsistent with pro-
bity and independence—-in such imaginary case, a sort of
sanction which, as often as any real difference of opinion
has had and continues to have place among them, is trodden
under foot, would as against such danger, or cause of ap-
prehension, afford a sufhcient security.

For « I do not” (says our learned adviser) * mean to insi-

* nuate, that even such characters, acting upon oath, are’

* likely to do wrong:" * such characters,” viz. persons
who, by this same learned gentleman have just been de-
scribed as * persons who trom low situations in life, have
* crept into a little independence, and by artifice and collu-
* s1on with the inferior officers, get their names placed upon
* the ireciolders’ list, with a view principally to their add-
“ing to that independence by the fées payable for their
* serving on special juries.”

3. If, in the whole expanse of the all-perfect system, it
were possible that a particle of imperfection should any
where be found, the impumion, in so far as it were just,
would fall—no part of it on the most powerful, every part
ot it on the least powerful of all the classes that could be
found concerned in it: no part of it upon those under
whose eye, and by whose authority, every thing is done
that is done, every part of it on those whose dependence on
that authority is complete and absolute.

Accordingly, in the instance of the only reform, which
is represcuted as lying withia the power, of the only person
in whose instance any tnclination to that effect has been per-
ceptible, the < rynrm" suggested consists in the ** expungin
* the names of all such Iper:o;u who from low situations n lﬁ
* have crept into a little independence:"—Thus tar the sug-
gestion ot the learned reformer: for the due understanding
of which it is necessary to be considered, that the con-
sequence would be (nothing less being sufficient to insure
its continuance) that if in numbers s%icicnt for the pur-
pose, persons sufficiently adagcd to the purpose were not
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found remaining, other persons of the necessary com-
plexion, and in sufficient number, would of course be
taken in to fill up the gap.

4. Every man—so he be Aigk enough—is a proper—and
except others scated on the same level, and linked with him
in the bands of the same interest, the only proper—judge
in his own cause. *

Accordingly, as we have seen, *“ it is the proper province
“ of the Gourt above,” (says our lcarned reformer who
dates from Lincoln’s-Inn) ¢ to interfere and introduce o
“ reform.” '

5. The hands by whose industry abuse has been created—
by whose steadiness it has been preserved—and by which,
whether created or only preserved by them, the profit has
heen, and continues to be, reapcrd—these are the hands 2t
which the extirpation of it is to be sought.

6. When, for cxample, as long as he has been sitting on
his bench, a Judge has been in the habit of treading under
{oot, with open cyes, the authority ot Parliament, the Judge
himself is the proper authority to apply to, if you would
have him cease doing so; Parliament, net.

For the letter, in which the Lord Chicf Baron’s determsi-
nation to persevere in that same habit had been deliberately
declared, makes one ot *¢ the three letters with the perusal zj
“ which” (says this lcarned gentleman to the sheriff) * you
 have favoured me.”

§ 2. Corroborations from Lord Eldon’s Scotck Reform,

Scen are the articles, which, in substance and effecy,
though not in words (for words are cver under the command
of existing circumstances) constitute, so far as the most pro-
bable wnterpretation, or as lawyers say construction, which I
have been able to find for the learned words in question
may be found to be correct, part and parcel of this our
lawyers creed.

I might Lave said the lawyer’s creed: for, as already inti-
wated, with here and there a possible exception, too rare at
any rate to be to such a purposc worth noticing, being all
bred in the same learned school, all cast in the same Jearned
mould, whoever sees one lcarned gentlemlin sces al/: nor
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are these articles. of the number of those, which, to obtain
acceptance and adherence, require signature,

Thus much must be confessed—uvzz. that as yet it is only,
in-so far as the individual learned mind in question can,
with propriety, be deemed and taken as and for a fair sam-
ple of the genus, that the propositionssin question can in
their herein alledged character of articles of the lawyer’s
creed, be with propriety received as genuine,

In that same character, as far as concerns reform of law
abuses, can the genuineness of these articles find any man
still sceptically enough disposed to doubt of it? Let him
turn to the list of Commissioners for the Reform of Scottisk
Judicature. (See Report of their proceedings as pringed
tor the use of the House of Commons, in pursuance of "an.
order dated Junc 9, 1809.) Let him see with what religi-
ous care the name of every person is shut out, on whose
part any the least desire to sec defalcated any the least
particle of abuse from a system composed wholly of abuse,
had ever been perceptible; while thosc of the maintainers
and defenders olplhe whole system are with correspondent
carefulness collected and inserted.

Taking, for the basis of his calculation, the number of
two-and-thirty reapers, let him admire and calculate how
rich a harvest of reward is destined to be reaped by learned
industry, occupied in the field of reform, in the accustomed
course of learned husbandry.

From what they have done already let him calculate what
they are about to do. Let him pray—if haply into his re~
ligion be admitted any particle of regard for the welfire of
the people, and the ends of justice—let him pray, that the
mimsters of such justice may, in the sense most beneficial
to the country, be prevented wn all their doings; that what
has been begun in doubts may be continued and ended in
the same; and that of these doubts, the distribution of. the
matter of reward throughout the mass of learned merit,
may, as being to the country the least bitter, be the only
fruit.

Lct him behold in idea, and, if so it please him, in black
and white, a judicatory,* in which a business occupies as
many years as, in another sitting by the sidc of it,* the same
business would occupy hours or perhaps minutes, and these
learned petsons not hesitating to attach their signatures

N v

* ‘The Court of Sessien. + The Small Dt Coere,
(R3]
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to an opinion that ** the present forms aresnow, or by the
** authority of the Court may easily be rendered, fully ade-
“ quate for the purposes of justicc and dispatch of busi-
* ness without parliamentary interference.”” (p. 4.)

Let him behold the signature of the author of Marmion
anncxed—not to a seceipt for the profits of Marmion, but—
to the preduce of the learned labours of this constellation
of learned commissioners, so worthy to have chosen the
Prases whom they chose, so worthy to be chosen, as in
fact they had been chosen by that Preses.

Let him give thanks, that, to his other offices, the author
of Marmion docs not add that of calling up the /ate Earl, in
the forcnoon or the atternoon, and telhng him what to do,
a€"soon as official advice has becn reccived that the enemy
1s within hiy lines.*

Afier rcading, as above, the history of the appointment
and proceedings of the commissioners, let him, among the
speeches of the Edinburgh Advocates,t under the name of
the author of AMarmion, 1ead a rhapsody ot irrelevent buf-
foonery, in which he will not find a serious word, except
what is employed in passing undiscrimnating condemnation
on every imaginable alleviation of judicial abuse: including,
in such his condemnation, cvery thing which the noble and
learned institutor of this commission either Aas given it
him, or, unless it were in whispers, could have given it
him in charge to promote.

In these public documents, including the above.quoted
probationary ode in prose, which, if Lord Ellenborough’s
ridicule-proscribing branch of libel law were applied to
%, would" be from beginning to end a /lbel—on these

# Evacily a¢ 1t stands, this paragraph was written on the 12th of July 1809
Deing some duys [cfore the sailing of the Walcheren Expedition.

‘+ Delivered March 1807, Published by Constabdle, and Co. Edwnlurgh; and
Muriay, London. ¢ The Joser. ... (he is there made to observe) must be dis-
" obliged at the issue of every cause......The winner...... sometimes......
“ thinks s conquest dear bought. ... The lawyers. . .. were often irritated, that
“the Court did not sce with theit eyes....Hence the sallics of satire and of

seandal.. ../ And to these joint causes he was willing to ascribe much of the

suppnscd clamour of the country. . ..and 7ot to any material defect in our pre-

sent -ystem. ..." Thus far the far-famed post: whose modesty, when confess-
mg himself ¢ somewhat abstracted from professional pursuits,” (v. p. 48.) could
wol save him from being selected by Lord Chancellor Eidon to carry the above
avowed opinions into practice. Not any malerial defect in the system !—in »
system to which alone the English system is indebted, for not being perhaps the
nicst profligate systera that ever was devised, for tormenting and pillaging men
on pretence of Justicel
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howsoever libellous as yet unpunished documents, having
vead what Lord Eldon wntended should be done, and having
predicted (as any man may do without the gitt ot prophesy)
what au// be done, let him give thanks, that no one of
Bonaparte's Dukes is as yet known to have been invited
over to replace the Duke of York: and that if, by that noble
and learned oracle ot the cabinet, advige to any such effect
has ever really been given, doubts, of the nature of those
clouds, which never cease to exhale tfrom the same ever-
pregnant source, continue for the present to hang over it.

Accordingly amongst similar articles of infoimation fura
nished by those same papers may be found this (p. 4): vz,
that ¢ at a General Meeting” (in Edinbugh) at which * the
** Judges of the Court of Session were invited to attend . . ..
“ sevaial ot the Judges (18 March 1809) assisted . . . .when
“ the meeting finally resolved, that... the present forms
“ are now, or by authority of the Court itself may easily”
(as easily as they always might have been) * rendered fully
** adequate tor the purposes of justice and dispatck of bus)-
“ ness, without parlamentary interference,  And. .. .that the
“ late division of the Cowtt. ... has.... for the present rea
“* moved the mecessity of any turther mnovation upun the
¢ forms and constitution ot the Court.”

Finally let him give thanks, if so it be, that no commis-
sion, ot Rewmew or Revision, has as yet passed the seals, di-
rected by his Majesty to his trusty and welf-beloved James
Crawfurd, Jehn Brickwood, Alten Chatfield, Fokn Bow!ss,
and Alexander Baxter, Esquires, nominating and appoint-
ing them to review and revise, and finally to audit and pass,
the accounts of them the said James Crawfurd, John Brick-
wood, Allen Chatficld, Alexander Baxter, and jokn Bowles,

e ——

CHAP, 1X. TRANSACTIONS AT THE REMEMBRANCER’S.

§ 1. The Transactions themselues,

WE have thus far attended our Knight on his negotia.
tion—an epistolary o.ae we have seen 1 was—with the Lord
Chiet Barou, e have moreaver thus far s en the tfrunt
of it;~~ingtead of th: justice called for, we have secn him
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ut off with a figure of speech: a sarcasm some might call
3t, others an oxymoron, made at any rate out of an Italian
epigram in the -shape of an epitaph, and that so old as to
have grown stale :—instead of the fisk prayed for, a serpent
given, and with a sting too in the tail of it, though perhaps
not a very sharp one.

Let us now follow him to the packing office.

Whether it was that the advice couched in the epi-
gram had not as yet been received, or, having been re-
ceived, the eloquence of it had failed of producing the ef-
fect it looked for, so it was that our %uixote Sheriff took
the irregular course of doing ** better than well.” Besides
the blame—for such it appeared to him—of acting in the
teeth, not only of a principle of the constitution, but of an
act of parliament, he saw, or thought he saw, a penalty of
&l. for every transgression, impending over his head.—
Raw and uninstructed as he was in the practice of Courts,
led astray by a propensity to innovation, speculation, and
the false philosophy of the times, a conceit possessed him
that the tide of corruption ought rather to be stemmed than
swum with, and that acts of the legislature were designed
rather to be obeyed than to be contemned. Misled by
theories, Parliament, to his fancy, presented itself as supe-
rior to Judges. It was not long betore his error stared him
in the face,

Under such impressions it must have been that, on a cer-
tain day to this. compiler unknown,* our Knight presented

* On a cerlain day to this compiler unknown.] Unfortunately as to this point
the original memoirs have left us—in the dusk at least, if not in the dark.—~That
the visit of the Sheriff to the Rgmembrancer’s office was antecedent to the date
of his above-mentioned letter to the Lord Chicf Baron, secems probable: for,
though we are not expressly informed of its being so, yet as the mention made
of it is antecedent to that made of the letter, such, in default of more positive
information, it seems natural to conclude was the order of the facts. A circum- -
stance indecd by which the force of the inference may perhaps be thought to be
somewhat lessened, is—that almost immediately after comes an incident stated
as'subsequent to the month of July, whereas it was the month of April that
closed, as well as opened, that epistolary correspondence. But the former hypo-
thesis may perhaps bej found to recejve confirmpation from another circumstance :
viz. the symptoms of pliancy which, it will immediately be sgen, were produced
by, and at the time of that visit—I mean the pliancy of that moment, when
compared with the restored rigidity of later times. .

Before the result of theepistolary application made to the superior wasknown,
the personal application would hardly have been made to the subordinate. Now,
in this interval, there was ample time for the communication that would natus
rally be made of the matteg from the superior to the subordinate: and, if any
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himsclf at the busiest of the two Exchequer packing offices
—the office of the Deputy Remembrancer—with the free.
holders’ book in his pocket: * having previously provided
*¢ himself with a list of persons who had served....within
“ two terms:” wz. in the hope of preventing, it practica-
ble, their serving again, till the time should come at which
their service would nof be an infringemgnt of the prohibi-
tion certainly pronounced by justice, and supposed td be
pronounced by law.

Conceive who can, the surprize of Mr. Deputy Remem-
brancer, when, the figure of the Sheiiff appearing before
him—and, with the list of over-served Guinca-men in one
hand, and the Act of Parliament, instcad of a pistol, in the
other, advancing upon him—he heard himself called upon,
contrary to all precedent, to pay obedience to the law. This,
was rank innovation: this was plain jacobinism, Mean.
time what was to be done? The Sheriff with his instrument
of terror was present: the reverend Judge, with his instru-
ment of support, his Italian tombstone, was not present.—
Our Felix trembled.—The existence of the law was recog-
nized, its application admitted, its authority submitted to:
submitted to for the moment, though even then not altoge-
ther without wry faces. During the continuance of the
aguc fit, the instrument of terror being all the while in
view, ‘“ two Furtes” were struck: and *in striking them,
** the official striker” was, * #0 a certain extent” —though only
to a certain extent—influenced by this principle. Of the

ockets which, cause after cause, and ** term Jer term” had
cen used to come and load themselves with guineas, some,
though some only were for the moment kept at home, kept
at home for awhile to empty themselves, and make room
for others : others made, of course, as nearly as they could
be found, of the same matcrials, and of the same cut.¥

Obsequiousness having thus been produced—but in 2

quarter, and in a direction, very diﬂjcrcm from that in which

such communication had been made, the compliance, the unwillingness of
which scems pretty conclusively evidenced by the subsequent rigidity, would
hardly have taken place.
# ¢« [ attended” (says the Sheriff) ¢ atthe officc of the Deputy Remembrancer
“ of the Exchequer with the Freeholders’ Book, and had previously provided
myself with a list of persons who had served in causcs at Misi Prius within -
two tesms. The Deputy Remembrancer recogmzed and admatted the force of
 the above-recited clause,” (4 Geo, 2. c. 7. § 2.) *“ and, in striking two Jurics

' at that time was, 0 @ certain extent, ipfluenced by its principle.  Phillips,
v‘a 159,
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by law (1 mean by the judicial makers of law) it had been
intended, and been accustomed to be produced—a natural
object of curiosity will be to know what length of time so
extraordinary a phanomenon continued to have place.

The obsequiousness—the compliance continued just so
long as the foice, by which it had been produced, viz. the
instrument of terrqr above-mentioned, continued to be ap-
plied'. The acting force being removed, re-action regained
the ascendant. The pliancy lasted but for two sinkings:
the principle of elasticity displayed itself, rigidity succeeded,
and regularity, (I mean what in Westminster-hall is meant
by regularity, viz. regular disobedience to law) was re-
stored.*

The cause of this return to regularity and social order,
lies at no great depth. Though, between the titular Re-
membrancer of the Exchequer, and his Deputy, there exists,
unless by accident, no more conncction than between the
emoluments of his principal and the duty on pretence of
which the emoluments are reccived, between the pre-emi-
nently learned Chict ot that judicatory, and his subordinate
the atoresaid Deputy, the iatercourse is necessarily close

- and intimate.

§ 2. Instruction ganed—Definitions and Maxims.

Ofr two things onc.  Either in this office an Act of Par-
liament s felt in the character of a binding force, acting as
a bridle upon Private inclinations, or it is nof: if it be, the
consequence 1s—its force having, in the present instance,
provcg ultimately inefficicnt—some external force must have
becn employed in over-powering it; and if so, we sce,
without much danger of error, what that force was: but if
not—if in that office an Act of Parliament is really no¢ felt
in the character of a binding force, what in that office is the
state of justice?

# ¢ ] have since learnt however,” (continues Sir Richard from the passage
last quoted) ¢ that no regard is paid to the provisions of this clause, and that
¢ the Juries are si/l” (on the 20th of September 1808, the day on which his
?ublication bears date) ¢ struck nearly as heretofore. On examining the list of

¢ persons returned to serve on Special Juries in the Exchequer in the month of

¢ July, 1 have observed” (continues he) * the name of one person serve in
¥ nine causes, of two or three in cight causes, and of scvesal in seven or six
¢ causcs,” p. 159, ' ‘
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In that office—thence (might have been added) in the
Court under which it acts—thence again—in the other Courts
in the view of whick it acts:—Dbut of this elsewhere.

Upon the whole, benck and office together—doctrine and
practice together—doctrine leading practice, practice ex-
pounding doctrine—we may obtain—it not exactly that sort
of instruction and satisfaction, which am unlearned eye, un-
versed in the practice of Courts, might be apt to look:for—
at any rate a definition : a definition, which having for its
subject a word of no scanty extent, and, (relation being had
to its extent, and the application given of it) of no mean
umportance, presents some claim to notice.

Well, considered as a quality of action—in any such phrase
for example as acting well—is a relative term, involving in
its import an implied reference to the situation of the person
whose agency is considered.

On the part ot a Chiet Judge, notice having been re-
ceived by him of an Act of Parhament prohibiting a certain
practice, and the application of the Act to that practice hav-
ing been deliberately admitted, acting well consists in de-
Jendong the practice in black and white, and, after a mo-
mentary interruption, produced in another subordinate
station by present urgency, causing it, or at least delibe-
rately suffering it, to be resumed and continued as before.

On the part of a Deputy Remembrancer,—an officer occu-
pying an office subordinate to that of the Chief Judge—
acting well consists in acting, under the direction of the
Judge, in the maintenance and support of such supposed
prohibited and illegal practice, and, after notice and recog-
nition of the illegality, and a momentary stop put to the
practice, resuming it, 2nd with it the habit of considering
the authority of a Judge as superior to that of the legisla-
ture.

As to better than well, in the unanimous opinion of all the
commentators, the use of the phrase is a flower of rhetoric
—a figure of speech—some might call it oxymoron—others
trony; the opinion intended to be inculcated being the re-
verse or nearly so, of the meaning which on the tace of the
literal sense stands expressed. [/ is the meaning really in=
tended to be inculcated; so that, upon the whole, the doc-
trine, meant in and by the epistle in question to be incul-
cated, may be comprized in two short and well-matched
aphorisms or maxims :—he acts wel/, who vtolates the law :
he acts i/, who either obeys it himsglt, or calls upon others
to obey it,






PART IIL

STATE OF THE PACKING SYSTEM,

ANNO 1800.

CHAP. I. Cowmmons’ DEBATE, 24 APRIL, 1809.
PackiNnG AND CUITING.

§ 1. Abuses touched upon—Packing and Cutting.

THE 24th of April, 1809, forms a new ®ra in the
history of this art. )

Of the state of this branch of business, a corner is now
unrolled before St. Stephen: the eyes of the Saint, as in
these cascs must sometimes happen, especially if the cry be
loud and troublesome, halt open themselves to the abuse:
but then immediately, as usual, close upon it.

Up stands Mr. ;’V}n'lbreaa', and more or less light is
thrown upon parts or supposed parts of judicial prac.
tice.

1. Package of Furors, viz. in the offices which we have
seen established for that purpose.

2. Bribery of Do. doubled : double guincas substituted to
single ones.

. Unobsequious Jurors dropped : or, in the fashionable
ani familiar phrase, cut.

. Where, under the name of the Crown, the firm of
Judge "and Co. is party, double fees to Judge and Co.—at
whose expence need not be said. '

Package—a complex process in which, properly speak-
ing, the operation of cutting is included—this, being the
very thing in question, will, together with cutting, afford
two sections to this present chapter : double feeing—an ope-
yation, in some respects, included under package, in others
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distinct from it, but, in all respects, connected with ity
claims a chapter to itself.

§ 2. DPacking.

ON this occasion famidst the uncertainties to which News-
paper-reporting is liable, onc thing seems pretty clear, viz.
that, in respect of depth and extent, the natrre ot the mis-
chief was misconceived :—misconceived and under rated,
by the Honourable Gentleman, by whose public spirit the
matter was thus brought forward, ¢ That the Master of
¢ the Crown Office should have in his discretion the nomi-
* nation of juries,”—this is what to him appeared—as well
it might appear—* a great hardship.” Of the state of things
thus spoken of, the description thus given 1s thus far cor-
rect. But when the mode, in which the effect is brought
about, comes to be spoken of, there it 15 that the description
fails. * Of the persons summoncd on the pannel, such
‘“ names passed over as he thinks fit, without calling them on
s theirﬁﬁa, upon the mere plea that they could not attend,
* and retaining such names as he thought fit....”*—To ap-
Ply a detailed correction to the several mistakes contained 1n
this part of the statement, would, after what has been said
in the two former parts of this work, be a useless operation:
the general result is clear enough; ziz. that it is by a frau-
duient contrivance, and that such a one as requires to be
renewed on each individual occasion—Dby irregular practice
in fraud of the law, and not by the law atself, as constituted
by the avowed and 1egular practice of Judges—that the
*“ nommation,” and nullifieation, of these supposed and pre-
tended checks upon thc despotism of Judges 1s effected.

Of these errors the origin appears sufficiently obvious.
Though in several points not contormable to the view given

.of the case by Sir Richard Phillips, therc remains confor-
mity cnough to render it probable, that it is from Ais repre-
sentation of the matter, -as given in his book, that that of

* Words of the Report of that part of Mr. Whitbread's speech, as given in the
Times Newspaper, ot the 25th of April 1809---¢ He thought it, for instanee, a
% great hardship, that the Master of the Crown Office should have in his discre-
“ tion the nomunation of Juries, by passing over thc names of such persous
“ summoned on the pannel as he thought fit, without calling them on theiy
¢ fines, upon the mere plea that they could not attend, and returning such
¢ names as he thought fit.”
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the Honourable Gentleman was taken. I mean the * pass-
* ing over”—and ““ upon the mere plea that they could not
** attend”——and so foith. By this the conception conveyed
(we see) is—that, taken in its totality, the Gross List comes
into the Master’s hands from some offier quatter: and that
all that it is in Ais power to do is—to cause to be discarded
out’of it this or that individual; and thlt even zA2¢ cannot
be done in any case, without a fresh as well as false pre-
tence: whereas, as we have seen over and over again, the
truth 1s—that of the persons whose names are put upon this
Gross List, every ingividual without exception is constantly
and regularly chosen by him, and that if, for ridding it of
this or that obnoxious individual, any such pretence should
happen to be necessary, it is not by him, by that officer,
who in regular course nominates whom he pleases, that an
such falsehood need be, or indeed could consTstemly be,
averred,

As to Sir Rickard Phillips, happily for the public he nei-
ther was, nor cver had been, a lawyer: on the particular
occasion in question, he plunged not—#zme would not have
suffered him to have plunged—into any such feetid mass of
dead letter, as the labyrinth composed of the books of prac-
tice. He did—what in his place every non.lawyer would
have felt the necessity of doing—he betook himself to the-
luing oracles of the law, such as were within his reach:
and what their respomses were has been seen in another
place : the point here in question is of the number of those
which may there be scen involved by them in some of their
gilded clouds.

To what purpose these two paragraphs? To serve as a
critique upon a Newspaper P—No: but to shew that the
real complection of the ulcer 18 far more angry than that
which it then presented to the cye of the Honourable Gen-
tleman : that the real depth of it had not then been sounded
by him: and that it continucs to call, and with increased
energy, for the renewed and more scriqus cxertions of his
hkeahng, but in the first place of his probing, hand.

Had it not been for irregularities, as we have seen-—some
but supposed, others, as we shall see, real—the subject, as
far as upon the face of this report it appcars would never
have received a visit from those expenenced eyes, which
reflect so much uscful light on every subject on which they
fix. For this, wherever law is concerned, is the general
error : ascribing whatever is amiss—not to regular practice,
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but to irregularities : not to the system, but to A. or B. to
whom on this or that occasion, it happens to be acting undet
it. This is the grand error of errors—supposing regular

ractice to have had not only justice, but justice alone, fox
its object: whereas it never Aas had justice for any part of
its object, ner, in the nature of men and things, circum-
stanced as Judges have been, ever could have had.

§ 8. Cutting,

ON the subject of cutting and being cut, up rises Mr.

Marryat, and speaks of one person, wviz. himself, to whom,
after verdicts given against the Crown, no such accident
had happened : and there the evidence, or at least the report,
as above, given of it, stops.* But, stopping there, it proves
nothing. It has alrcady been stated, (Part I. Chap. 4. § 6.)
that verdicts after verdicts may be given against the Crown,
and to every officer that ever calls himself the Crown, the
-event of the cause be, personally speaking, a matter of in-
difference. On a question of revenue, where is the Chan-
cellor of the Exchequer—where is the Solicitor of the
Treasury, Customs, Excise, Stamps, Assessed Taxes, or any
other Board, who, any more than the Honourable Gentle-
man himsclf, would wish for a verdict against evidence ?

Up alrcady had arisen Mr. Attorney-General: and here, in
the person of this great Law Officer, may be seen the
prudence of the serpent hiding itself under the simphaty of
the dove. ** With respect to the partial summoning of
¢ Jurors, as hé himself did not summon them, he would
“»uot” (says the Report) ** undertake to say any thing ot the
¢¢ fact from his own knowledge.” Asto summoning, that
must have been the mistake of the Reporter : summoning
could never have been the word of the Great Law Officer.
As to Great Law Officers, what may happen to their science
is—as to mere matters of fact, to put on the mask of igno-

* My, Whitlread, as per Times.—¢¢ Another practice he understood to prevail
¢ was—that Special Jurymen, who had been suminoned over and over again, if
¢ ever they found a verdict against the Crown, 1t some how or other happened,
¢ they were never summoned afterwards.”

Mr. Marryat as per Do.—* He was frequently in the habit of being sum-
¢ moned as a Special Juror. He had frequently found verdicts as well against
* the Crown as for she Crown, and he never experienced any difference on thar
“ aecount,”
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7ancé: what never happens to it, is—to misapply law words.
Nominating is the word, as well as the practice, here: and
to the Great Law Officer in question most assuredly it never
had happened to mominate, any more than summon, a single
Juror in the whole course of his life. But, of the seven
offices belonging to the three Courts, there is not one but
what has its officer, (already designaed so often by the
name of the Master Packer) by whom this nomination, as
8o often mentioned, is regularly and avowedly performed :
nor is there more than one, if so much as one there be, that
has not its book or books of practice, in which this noming.
tion is regularly mentioned as being so performed.

If the practice of the Courts in which they practise, and
the Books in which that practice is delineated, be to such a
degree a secret to Great Law Qfficers, can it be wondered
that they should be equally so to lay-gents, such as Sheniffs
and Members of Parliament ? .

So much for 1gnorance: the quality of the person consi.
dered, I should have said nescience: nescience, the cause or
accompaniment of so amiable a quality as simphaty, We
come now to confidence, the result and fruit of 1t.

“ But he was confident” {continues the Reparter) ¢ that
““ any officer of the Court, who would venture on such a
“ practice, would certainly lose his place,”—Thus far the
Great Law Officer.

For my part, the confidence of which my ignorance has
been productive, is as strong as his can possibly have been :
it is, however, of a nature exactlv opposite.” In eack ot
the seven offices there is but one officer, by whom (unless it
be, as we have scen, by his Deputy,—(See Part I. Chap,
8. p. 81.) Jurors are _nommated;—([ should have said or
are supposed Lo be nominated ;) and he, (as we have seen) ig
the officer, who, by whatever other titles, designated to other

urposes, is to this purpose commonly stiled the Master,
Eut, were there a hundred of them, there is not one, who,
for any such practice as the practice, here, though impro-
perly, designated under the name of * a partial summoning™
~—say partial nomination—of Jurors, could, by an (om' ‘-
&ity, be made to ** lose his place.” The nature of the case
docs not admit of it: the very nature of the case—unless
any such odd accident should happen to the officer as that
of having an Italian epigram, ready cocked, which he wants
to bring down a r¢former with—the very nature of the case,
as we have seen, excludes all evidence.~Stiles, Esquire, for
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example, is among those nominated by the Master in Easter
Term: said Esquire is not among those nominated by said
Master in Trinity Term. Make what addition you please
to the number of terms, during which poor Mr. Stiles sees
himself no¢ nominated, what is there in all this to make the
Master, or any body else, * lose ks place ’~—Not that, if
the place could be lost, it would be any such great person
as a Master—it would be (as we have seen) some scape-goat
or other in the shape of a Cler£, that would be sacrificed
upon the altar of Offictal Prudence.

No :—this is the grand use and exquisite contrivance of
corruption in this shape : vz, that, be it ever so corrupt, it
is impossible to punish it, aye or so much as to point suspi-
¢ion to it.-—Pleasant conceit indeed! A Master lose his
place! In any Court of Common Law, trom the days of
Lord Coke—aye or of “ the Englsh Fustinian,” Edward the
First—did the Great Law Officer ever hear of so much as
a single case, in which, for mal-practice, in this or any
other shape, any such personage as a Master ever ** lost his
place”—did he ever hear of so much as the rumour of any
such casc, to form a ground or so much as a colour for such
confidence ?

No: this is not the way that Alma Mater Lex deals with
her own children. A%, Jie upon 1¢, darling! Dear child, you
must not do se any more!—Do what mischief they will this
i3 the very worst they cver hear from her, if on any such
occasion, even in an age or.any number of ages, it ever
happens to them to hcar any thing. Let him look to the
statute: of Hen. 6th, 10 Hen. 6. c. 4. and see g2 Hen. 8.
. 30. 2 and g Bd. 6. c. 32. and 18 El. c. 14. Masters, and
their brother officers, with the assistance ot feigned plain-
tiffs of their own feigning, omtlawing men by wholesale—
taking all this.trouble, and to no other purpose than that of
seizing their estates, and distributing the produce in the
shape of rewards for merit: for learned merit, displayed in
these same offices by these same acts. Parliament takes up
the matter, and what does it? It passes an Act, saying to
all these learned persons—* Go and do s0 no more.”

A Master lose his place indeed? What? a place
that he had purchased—purchased outright—of a Chief
Judge? What, if such a thing were to happen, would
be the worth of any of these Masters’ places, not
to spook of Fudges’? Lord Arden, the Earl of Bucking-
hamshire, the Earl of Hardwicke, Lord Kenyon, Sir
Wilham Scott, Mr. Perceval, Lord Ershine, Lord Redesdale,
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_the pair of Honorable Knoxes, the pair of Lord Seymours,
Lord Manners, Lord Eldon, and above all Lords, Lord El-
lenborough—could it rationally be supposed, that these or
any other illustrious persons concerned, whether in the
character either of Incumbents or of Patrgns, past present
or future contingent, in the security of official situations,
would suffer, especially if non-feasande were to be taken
as a cause-of forfeiture, any such injustice to take place?
Where then would be their Lordships plighted faith—the
virtually and virtuously plighted faith: plighted by learned
Lordships to fair purchasers?

CHAP. II.' DOUBLE-FEE ABUSE, PLAIN AND EM-
BROIDERED,

§ 1. Ground and Embroidery explained.

THE distinction requires explanation; and explanation
shall be given to it.

Double-fee abuse plain—(or, as but for the apparent con-
tradiction, it might have been called, stmple)—mere waste
of public money—nothing worse.

gmbroidrry to the abuse, corruption of Furors, and con-
tempt of Parliament:—in a particular case, the wasted money,
the second of two guineas, regeiving so particular an appli-
cation as to operace, n the character of a portion olP the
matter of corruption, upon a certain class of Jurors: and
this in defiance of an Act of Parliament, viz. of a clause
(24 Ged. 2. c. 18. § 2)) made for the express purpose of
fixing upon one guinea-—and that not as the régular fge, but
as the very greatest fee, that, by Jurors of that description,
shall, in any case, be received.* ’

* Simple dwssipation abuse. Mr. Whitbread, as per Times. ¢ Another prac-
¢ tice he understood to be uniform with Courts, namely, that the Crown always
#¢ paid to the Officers double-fees.” '

Corrupt and contemptuous abuse. Do. as per Do. ¢ Further he wis informred
¢ that where a Special Jury tound a verdict for the Crown, it was usual to pay
M each man two guineas; where the verdict was against the Crown, they re-
¢ geived but one guinea per man.”

The contempt consists in the violation of a clause limiting the fee to a guinea
in all cases: of which clause some how or other, m the speech, no mention ap-
Pears 0 have been made.

Words of the Act (94 Geo. 2.¢. 18. § 2.) * Whereas complaints are frequently
* made of the great and extravagant fees paid to Jurymen” (SpecialJ en)
% ....no person who shall....serve upon any Jury....shall be allowes to take
* for serving on any such Jury more than the sum of moncy which the Judge
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From the several Crown Solicitors, attached to ihe several
Boards, double-fees to the Law Officers* z1z. to the officers
in the several offices belonging to the several Courts of Jus-
tice which they have to deal with:—Judges, in their own
persons, included or not included ; in the persons of their
ofticers, whose fees they pocket, or derive a profit from in
other shapes, included beyond doubt. And here we see the
plain and simple abuse.

From the same hands, to each special juryman where the
verdict in which he has concurred has been in favour of the
Crown, an cxtra guinea: where it has been in favour of the
party, no more than the one guinea: the extra guinea being
given in the teeth of the Act which for41ds the giving more
than one: and here we see, combined in one rich mass of
embroidery, the corruption applied to furors, and the con-
tempt put upon Parliament.

§ 2. Double-fee Abuse, plain :—mere Waste.

But for the embroidery of which it forms the ground,
and for the explanation ot which the mention of itis neces-
sary, the plain abuse, the mere waste of public money—
would scarce be deemed worth a word or a thought any
where: nor indeed would it be in its place kere.

As to our Great Law Officer, whom we shall presently
behold breaking out into a buist of ¢ virtuous incﬁgnatiou,
rising cven to abhorrence,” he had none to spare for a prac-
tice so excusable, or rather so meritorious, as that of apply-
ing double-fees in the shape of rewards of merit, to merit
personificd in the perscus of Law Officers.  To these Law
Officers; officers, the profits of whose offices find their way
in so ample a proportion into the pockets of noble and
learned tenants tor hife, whose remainder.men are Great Law
Officers. To this charge we have nothing but his silence;
mor need any thing more be desired considering the admis-
sion it involves.

Thus much then is established : 1z, that it is become re¢
gular practice, for the Lords of the Trcasury in every caiise

« who trics the Issue or Issucs shall think just and 1easonable, not exceeding the
¢« sum of one pound one shilling....” Thus szith the law.

N, B. ln practice the Judge ncver ¢ thirnks” any thing about the matter. The
utmoft sum thus allowed to be given in any cas¢ being as of cousse given in
every ease, he wnever called upon to think about it. .
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instituted by a Crown Solicitor under thewr duection, to
give out of the taxes to every Law Officer twice as much
as acco.ding to a rate settled by those whose 1nterest 1t was
to raise 1t as high as possible—twice as much as, evento an
estimate thus exaggerated, his services aie worth: in~luding,
in evc?r instance of an office executed b'y Deputy, the no-

vice of the principal, by whom the reward 1s pocheted,
without the expence of service.

A lhst of the Jaw offices and law officers thus remune-
rated would, 1n one way or other, be instructive,
The admission might have been as express as words could

make 1t, for any thing that any body could have had to
fear trom it,

When a tax has been called a tas, 7okn Bull has now and
then been heard to giumble.  Call the tax a fee, he 1s sats-
hed: so as the contuibution be but 1mposed by the men by
whom 1t is nochcted, pocheted by the men by whom it 1s
imposed, Bluckstone’s motto 1s Fokn Bull's—* every thing 1s
“as 1t should be.” But, 1t the imposers aie Judges, and
the peisons on whom 1t 1s 1mposed are those cluldren of af-
fliction called switori—patients with emptiness in their
pockets, and perpetual blisters on ther mind—then 1t 1s
that he 1s not barely contented, he 1 delighted : (he cries)
htigation 15 checked: some men not being able, others not
willing, to sce, that m thiv way, wheiever there exists a
man, rich as well as wicked enough to purchase the power
of oppression thus offered hum tor sale, 1t 15 only the honest
and 1njured htigant, o1 he who, 1t the ability were left hum,
would be hitigant, that 1s thus checked, and that the dishonest
hitigant is instigated, supported, armed, by this most mis-
chievous ot all taxes, every fce exacted fiom the other side
being an instrument ot opptession put mto his hands.

§ 8. Embrowdery—Corrupt on of Jurors, contempt of

Parliament.

WE now come to the abuse in which the indignation ot
the Great Law Officer saw 1ts proper and <afe mark: an
abuse of former times, supposed to have vamshed with the
times.

“ Further” (says the Report, speaking of Mr. Whitbread)
— turther he was informed that when a Speciai Jury
* found a verdict for the Crown, it was usual to pay each

P2
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“ man two guineas; where their verdict was against the
« Crown, they received but one guinea per man.” Here
we see the ¢harge.  Come we now to the &rcat Law Officer,
and his enswer.
“ Mr. Attorney-General” (says the Report) *¢ in reference
* to Mr. Whitbread’s assertion, respecting the two guineas
+ givert to Special Jurymen in cases of verdict against the
« Crown. . . . [and the usage of discontinuing to summon
«* Special Jurors who should once give a verdict against the
* Crown] utterly denied the existence of such practices in
« any of "the Courts within his memory.”
80 far the Great Law Officer.  As to the passage included
& in brackets, it is thus distinguished, on the presumption that,
so far as concerns this practice, the supposition of an utter
denial must, for the reasons already given, (Chap. I. § 3.)
have been a mistake,

“ He believes indeced” (continues the Report) * the

" * former practice did sometimes take place, many ycars
“since, in the Court of Exchequer; but had never oc-
“ curred for a great number of years, and it was a practice
*« which he abhorred, as disgracetul to the administration of
“ justice.”

And so therc was really a time when corruption in this
shape was in use? And this corruption applied to the very
class of persons—to the very class of Jurors—which there
has been such abundant occasion here to speak of : the very
Jurors, CONCERNED, * deeply concerned” in ** the Guinea
trade ?”’ And the corruption ‘had not, as in the case of double

fees to law officers (meaning, we may presume, all the law -

officers, without distinction, and upon al/l occasions) the
praise of regularity for a coverto it? No:—it was given to
them or kept back from them, accoiding as they had be-
haved j—according as they Aad or had not earned it.
Astothe Court, in which this *“ abhorred” and ¢ disgrace-
“ ful practice” was so recently in use, it 1s the Court of Ex.
chequer :—that very Court, in which, in the opinion of the
re-cminently learned Manager himself, things go on (as we
Eavc seen) so well—s0 ¢ well”—that the idea of making them
go on * better” is treated by him as something worse than
needless. It is the very Court, in which recruits for this
service are received and trained, and their ¢ characters,” if
not pyt on ma\rd, had in ¢ 7emembrance’” at lewst, for giher
tervices, . .

And thi¥ practice, thus ** abkerred” by she At_tomey-.Gc;
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neral as * disgracefukto the administration of justice,” how
«came it in the Court of Fxchequer, or in any Court, call-
ing itself a Court of Justice, ever, and so recently too, to
have place? and supposing it not to have place to-day, is
there any thing and what, to prevent its having place again
to-morrow? Whatsoever the causes may be, is there any
thing unreasonable in the supposition, that the same causes
may at any time be productive of the same effects? Not that
any such renewal presgnts itéelf as a very probable occur-
rence: for the grand object, viz. dependence—complete and
absolute dependence—being by this time so effectually se-
cured, as it appears to have been, and in so snug and quiet
a way, corruption in any sach barefaced shape would be al-
together necdless; and the danger of and from exposure,
remote as it would however be, is more than, by learned
prudence, would, when unsweetened by any ulterior ad-
vantage, be incurred.

Thus much tor the corruption. But in the corruption,
bad as it is, we do not by any means sec the worst part of
the business.

The worst part of the business is the contempt—the opea
contempt, put upon Parliament : disobcdicnce, such as it is
impossible, should not have been wilful, manifested as
towards one of its recent laws. Here we see the axe laid
1o the very root of Government: and by what hands? Not
by facobins and levellers—not by men who meet at taverns,
and get up upon tables: but by the very husbandmen them-
selves ;—the very nursery-men, by whom Mr. Reeves's
tree—(the tree that was so near falling upon his head, and
without falling on it prepared it for so many good plaisters)
~—the very nursery.men by whom that nutritious and um-
brageous sugar-tree, ought to have been nursed, and who
are so well paid for nursing it,

But of this most serious state offence—this dissolution.
threatening offence—in comparison of which so ordinary
and regular an offence as c'*ruption shews, in the eye of 'a'
really loyal Subject. but as a peccadillo, more will be sai<_i in
another place, (See Part V. Chap. 2.) Be it meantime
remembered, that the fact is established. )

Other facts, not altogether devoid of importance, remain
to be affirmed or disaffirmed by inquiry and evidence.

By what Aand was it that the c}rribery guinea—the addi.
" «tional and prokibited guinea—was put into the ready hand of
“the Exchequer Guinea-men, in despite of the statute? This
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is a question, the answer to which, but for form sake, needs
no evidence. That of the Solicitor, of the Board which
ever it was, under the orders of which the prosecution was,
in each instance, ordered.

Two other questmm.—rhe Master Packer, and the Master
Pacher’s Master—thc Deputy Remembxancer, and the Lord
Chief Baron—werc® they respectively appmed of i?

At what fime was it that this ** abhorred” practice did
sometlmca take place—how many were these ¢ many years
* since’ 1t was known to do so?

In whose Chief Baronship was it? In that of Eyre—in
that of Skinnef—in that of Smythf—or in any part of the
thirty years presidency of the old Attorney, kmghtcd and
made honest—as honest as to an English Judge it 1s possible
to be—by the title of Sir Thomas Parker? Or was it at any
time under the pxendency ot the present Lord Chicf Baron,
of whose services in that high station the country has had
the benefit now for above these sixteen years:® if yes,
whether it has been with Ais privity that any particular. in-
dividual instance of this practice has talen place, and whe-
ther this has been among the means employed by him for the
attainment of the object so cliectually accomplhished, and so
solicitously defended 7+

These are among the ¢ secrets” which may perhaps pre-
sent themselves as *“ worth knowing,” whensoever Mr.
Whitbread, refreshed by a summer recess, shall feel himself
sufficiently refreshed to return to the chaige; to 1cturn to
the charge, and by one pull more—one pull, suflicient in
lengih as well as strer:gih, drag them completely and effec-

“ tually out of the den of Cacus.
* Ever since 12th Feb. 1793,

4 Turn to Palmer on Costs, pp. 175, 180. In a Bill of Cosls, exhibited
throughout in the character of a real Bill —not a feigned exemphification of a
Bill--name ot the cause, The King aganst W. Scue facias in the Petty Bag
(Comm.on Law side) 12 the Court of Chancery, may be scen a charge of 254 4s.
This makes exactly the two guineas a—pikcgrmatcd as having been given to the
$pecial Jury. Mr. Law (now Lord EllenBérough) s stated as having been one
of the Counsel in the cause: the others being Mr. Erskine (now Lord Erskine)
Mr. Mingay, and Mr. Garrow. Mr. Law, as being of thc Speral Pleading
class, may be secen to have been more frequently consulted with than any of
those other learned persons.  This Bill of Costs having, for the purpose of taxa-
tion, passed of course under the review of the Master (the Master Packer) here
we sce a particular example of the open contempt put upon the Act above-men-
tioned, (34 Geo. 2. ¢. 18. § 2.) by which the giving or taking more than onc
guinea stands prohibited, as we have seen, in the most pointed terms.  Of the:

individual instance of contempt thus accidentally laid open to view the date is
jn the year 1785.
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To the Great Law Officer, on any future occasion should
it ever happen to him to get up, anz{come out with a speech
of a mixt nature such as the above, composed of part argu-
ment, and part evidence, Mr. Whitbread, or whosoever on
any such occasion may occupy his place, will perceive, l am
incliged tothink, the use and propriety 0§ decomposing such
speech, and resolving it into those its component elements.
As to the argument it necd not give him much trouble: that
may be left to answer itself. But the evidence is quite
another thing: here he will see the use and necessity ol
that uscful operation called cross-examination. 1 don’t mean,
that even upon the Great Law Officer himself, it should be
performed in his own mode: of that it would surely be
better to leave the monopoly in his own hands. Idon’t
mean, that he should be called ¢ the greatest fool that ever
 walked over earth’”’ with or ** without a Kerper.”* 1 don’t
mean, that he should be examined for no olhcr'pur{)ase than
to expose to contempt the witness, nor with any other effect
than to expose to the same fate the examiner and the Fudge:
the examiner who ma#kes such examinations, and the Judge
who suffers them. ‘What I mean is, that he should be exa-
mined—cross-examined—in whatever mode may happen to
be best adapted to the getting out the truth :—which surely
will be a very different mode.

* « Aitorney-General. . .. First we have Sir Richard Phillips, who has given
¢ us evidence ot his being cither one of the greatest fools that ever lived undcr
« the sun, or that he is not to be credited on his oath. I say it appears from his
« own testimony, cither that he has given us false evidence, or that he is the
« greatest fool that cver walked upon the face of the earth without a guide.

<« Lord Ellenlorough interposing.—Weakest, perhaps weakest.

« Attorney-General.—The weakest man that ever walked upon the face.of the
¢ earth without a keeper,””  Carr ogamst Huod and Sharpe.  Colbletl's Register,
Sepit. 17, 1608,






PART IV.

REMEDIES PROPOSED.

CHAP. I. HuMBLE PROPOSAL FOR RESTORING THE
CONSTITUTION IN REGARD TO JURIES!

§ 1 Introduction.  Necessity of a Change in the System.

@

IN the course of this inquiry, two dangerous diseases have
ne. essarily. and conunualiy been brought to view :—a rot-
tenness in one of the most nnportant organs of the body
xolitic, viz. Jury trial: 2. a sort ol weakness about the
ead, having tor its symptoms, on the part of Fudges and
other subordinate qgembers of Government, a conhrmed,
habitual, and scarcely disguised contempt, as towards the
authority of the Legslature, B

The existence of the disease having, in both-#hstances,
been brought to view, next comes the more immediately
beneficial task, but for which that unpleasant one would
never have been undertaken, viz. the indication of the pro-
per remedy.

In this chapter will be proposed, what presents itself as
proper to be done, in regard to Furies. “ :

That within the Sheriflwick of the Sheriffs of London
and Muddlesex, the institution of Spectal Jéiries, composed
as at present, ought to be abolished—is supposed to have al-
ready been sufficiently demonstrated. It so, the conse.
quence is—that within this district some different .system
will require to be set on foot. But, forasmuch as the esta.
blishing in one particular district, though it be the district
of the metropolis, a system-different trom what is in use in
the greater part of the kingdom, might, by infusing addi-
tional complicaiion into a system ot judicature already so
over-loaded with complication, be productive of prepon-
derate inconvenience ; hence we are led to the consideration



918 - Chap. I.  Restore the Constitution as to _Furies.

of some plan which, being grounded on principles univer-
sally applicable, may itself be susceptible «i an application
equally universal without preponderant inconve.icnce.

The remedy here ventured to be proposed is suled with-
out scruple a restorative: a plan for the restoring, for the
purpose of Fury irial, the original composition of Juries.
Not that the plan is sich in exact tenor and detail : for, if it
were, it could not be such in principle and eflfect.*

All political institutions would be expc.:ed to deteriora-
tion were it even by theymere change of circumstances: and
if, where the change of circumstances is become material
and extensive, the original ‘constitution is left lmchanged n
detail, the consequence is—that, howsocver in words and
outward shew it may be the same, it is become in substance
and effect, il a proportionable degree, diffcrent.  Nor yet
would I have it thouglt, that in my vocabulary old is syno-
nimous to good, or %etlcr, as in some vocabularics we have
seen it, synonimous to not so good or bad. Be the state of
things ever so good, to render them stll better is, in my
“view of the matter, a good operation#¥not a bad one: the
contrary opinion I leave to those in whose eyes the praise of
letting off an old epigram is better worth than the consci-
ausness of having rendered, or the endggvour to render, a
public service.

Accordipgly, in the endeavour to bring about a restora-
tion of ury system in principle, 1 have not in detail neg-
lected the opportunity of endeavouring to put it, for the
future, into a state as much superior as possible to any state
it ever wis in before. oy

“As to the existing Special Jury system, my real quarrel
with it is—not that it is a different one from the original
Jury system, but thag, in comparison with it, it is a ad
one. .

"

# Eight-pence, for example, was the allowance given to a Juryman, as long
ago as in the reign of James the Ist, (See Part 1. Chap. 4. § 1.) and we know
not for what length of time before. Give him eight-pence at this time of day,
the allowance, besides being in name the same, may be amore or lcss proper one,
but in effect so far from being the same, it is a very widely different one. And so,
as often as money is concerned, and on whatsoever occasion, and for whatsoever
puspose mentioned- -take for example, qualifications for Parliamentary Electors.
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§ 2. nterests to be provided for ;—Objects to be aimed ats

For remedy to the disorders in question, before we enter
upon the task of suggesting particular arrangements, it may
be of use to have before us a distinct intimation of the.se-
veval 1aterests requining to be provided for, and, for the*
purpose of such provision, of the several objects or ends re-
quisite to be kept m view and 2imed at—uw1z. 1n the traming
of a plan for the composition of}jurors, the selection of the
Jurors, and the compensation, it any, to be made to them,
tor their labonr, loss of time, and expence.

"T'he nterests concerned are, in the first place those of the
siwiors ov partes on both sides of the cause, in the next
piace those of thcjuror‘s themscives.,

{t 1s tor the sake of the mterests of the parties in eich
cause, ot rather ot such party or paities as are in the right,
viz. in so far as he o1 they are in the night, that it becomes
an object with the legislator, to make such provision as the
nature ol the case admits of, for securing on the part of
jurors such degree of relative aptitude, in all points, intel-
lectual as well as moral, as shall render the general tenor of
their decisions as conformable as possible to the ends of
justice,

Follows a brief intimation of these objects, rangeéd under
three general heads— &

1. Objects referable to the head of probity or moral aptr?

1. Preserving Jurors as effectually as possible from ex-
posure to the action of such sinister influence as is liable to
be cxercised by, orto emane from persons 1 power ; apd
more pagticulaily by or from the presiding and directing
Fudyge or Fudges as above, o

2. Preserving them, as ahove, from such sinister influ.
ence in the shape of intimidation, corruption, or partiality,
as iggliable to be exercised by, or to emane from indivi-
duals or classes of men, in the character whether of parties
or of persons having in any other way an interest in the «
event of each respective cause, . )

11. Objects referable to the head of intellectual aptitude.

3. Ina judicatory & composed, providing upon occasion
a degree of cxtra-aptitude, in respect of intellectual qualifi-
cations; viz, in cousideration of, and in proportion to, any
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degree of extra-difficulty aitached to this or that particular
cause. ,

4. = or in consideration of, and in proportion to, any
degree of extra-importance.

111. Objects having respect to the interests of the Jurors
themselves.

5. Reducing to its mnimum the quantity of vexation and
expence attached to judicial service in this line,

6. Providing compensation for such portion of vexation
and expence, as cannot be avoided without preponderant
inconvenience: 1z. without preponderant prejudice to the
main object above-mentioned.

$ 3 Arrangement_: proposed. 1. In Common jJury causes,
mix Gentlemen with Yeomen.

HeRre follows a slight sketch of the Arrangements that
present themselves ac promising to be conducive to the at-
tainment of the above objects: in case of conflict, regard
being had all along to their respective degrees of impor-
tance, absolute and comparative.

1. The distinction between Common and Special Jury-
men to be still preserved.—The object aimed at by this ar-
rangement is—provision for tntellectual aptitude.

2. In ordinary or Common Fury cases—i. e. in those cases
in which at present the Jurors are all of them of the class of
Common Jurymen—(say for distinction Yeomen Furymen) let
some one or two of the class of Special Jurymen, (say for dis-
tinction Gentlemen Jurymen,) be regularly inserted into efith
Jury.—O0bject, intellectual aptitude : —v1z. under the expec-
tation, that, for the benefit of justice, the influence of un-
derstanding upon understanding will exercise itself, of
course, upon the less-informed cfass, by the instrymentality
of the better-informed.

8- Number of Gentlemen Jurors not more than one or
two.—The tnterest provided for by this restriction is that of
Jurors: object, avoidance of unnecessary vexation agd ex-
pence: viz. of vexation and expence, by reason of ‘diten-
.dance; wiz. on the part of an over-proportion of jurors of
this class.

4. The district in which the Gentlemen Jurors are
taken, let it be a district as remote¥fas on other accounts
will be consistent with convenicnce, from the district in
which the Yeomen Jurymen are taken. Object, providing
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for moral aptitude on the part of Yeomen Jurors, wiz. by
preserving them from being subjected to sinister influence
—uiz. to influence of will over will—whether in the shape
of intimidation, or in the shape of corruption—cmanating
from Gentlemen Jurors. At the hands of the Gentlemen
Jurors—of the men of superior education—the salutary
species of influence—viz. the influence of understanding
over understanding—of opinion on opinion—is looked for
and desired. 'The use of the distance proposed, is—to serve
as a bar to the exercise of will over will. To men of the
Yeomen class—to shop-keepers, handicrafts, &c. living in
the same neighbourhood with the Gentleman, it might fre- .
quently happen to view in his supposed disposition .towards
them a source of hope or fear. By distance this source of
corruption would be cut off.*

§ 4. Arrangements continv.ed—s. Special Furies, half-and-half.

PowER to any party, on cither side, to cause to be sub-
stituted to the common jury composed as above, a Aalf and
half jury:t viz. a jury—not composed of all gentlemen, as
in the case of the special jury constituted as at present—
but containing any number of gentlemen not exceeding
half : wz. out of twelve, six. '

The Interesc thus endeavoured to be served is, of course,
that of the suitors.—The Objects endeavoured to be secured,

¢ The line of dictinction being, in present as well as in all past times, so ex-
tensively as well as decidedly drawn—drawn in name as well as in correspondent
practice—no objection can surely be raised against it, on any such ground as that
of a tendency to kecp alive and foment invidious distinctions. In these our For-
tunate Islands, the Yeoman of to-day being the future contingent Centleman of
to-merrow, no such heart-burnings have place between them, a3 in those coun-
tries in which a vast and unvarying gulph has place betwiat the two classes.

+ Half and half?) De mcdeetale status is the learned denomination, but for my
part I prefer this English one: and this although it be, or rather because it is, so
vulgaranone. In every part of the field of Jaw, the interest and thencé neces~
sarily the endeavour of all lawyers, has becn to rendes the rule of action not enly
as uncognoscible. but as unintelligible as possible. Qt every friend to manking
the endeavour, it scarce need be said, will be the reverse. As to the science of
jurisprudence, and the art of legislation, for teacaing and leaning these actbma
plishenents the aid of this Yoreign and extiuct language may here and there
perhaps be necessaryt and uecessity, so far as it exists may, but nothing ahoes
of necessity ever can, ju:::’fly any such use of 1t. . ]

As to the epithet half-and-half, among pullicans atleast, it would be difRicule,
1 imagine, to find 2 man to whose ear it were not farniliar :~-and thetefoce pro-
bably ameng the gteater papt of their guests, .

4
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_are, in the first’place, by the enlargement of the number of

the gentlemen jurors, intellectual aptitude: vz, by adding
to the chance ot finding a juryman qualified in an extra de-
gree for taking the lead, and guiding the decision: in the
next place by the restriction put upon the number of the
jurymen of that class, moral aptitude: wviz. by preventing
the preponderance of ¢partiality as between rank and rank.

'Ot the sort of mixture here proposed, the importance is
such as seems to claim a particular degree of developement,
In every species of judicatory without exception, but ina
more pre-eminent degree in every judicatory of which a
jury forms a part, of all imaginable causes ol misdecision
what is commonly understood by the term partiality is that
which the legislator finds greatest difficulty in coping with.
Wherespever the nature of the influence-—the sinister in-
fluence—supposes fwo parties—onc acting, the other acted
on—his task is comparatively an casy one. All that in that
case he has 1o do, is—to kecp them from coming together:
and, with a moderate degree of probity, exertion, and in-
telligence, how easy that is may havc been scen already.

But the case of partiahity snpposes not any such parties:
it supposes not any tempter from without. The tempter
dwells within: within the very bosom of this occasional
Judge: and, being there, in vain would legislators dislodge
~him, he bids defiance to their utmost efforts.

Retigion or pohtics—if, by the nature of the case, any sach
cause of dissention happens to be called forth—called forth
in such manner as to excite, in the bosoms of any of the
jurers, sentiments—whetlier of sympathy vr antipathy—in
relation to the parties on cach or either side—against this
source of partial affection—of corrupt affection, (as, even
though there be.no corruptor, it may be stiled) against this
source of misdecision, all that in the station of the legislator
can be done by human wisdom is here without avail : in this
shape, corruption may have established in a man’s bosom
ever so complete an empire, there it must reign, and reign
uncontrouled : you can never punish it, for you can never
prove it. ) L
" Among jurymen, a possible, and not unnatural, source
of partiality, on either or both sides of a cause, and thence
of dissention, is that of which difference of rank and station
in life is the instrument. .

‘With partiality and dissention in this shape, the propose
Kalf-and-half jury, as well as any other jury, stands exposed
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to be infected : and indeed by the nature of4its constitution
and composition, may appear, gad not alt&gether without
reason, to be exposed to that accident in a particular degree.'
But while it contains in itself the seeds of the disease, it
furnishes at the sase time a remedy :—a remedy—such an
one as cannot in any other mode be supplied. - .

Take, tor example, a case, such as, m the country at least
where there is no Guinea corps, is frequently exemplified—
a special jury, with a deficiency in it made up by Yeomen:
by common jurymen, in the character of talesmen. Suppose,” -
as between a Gentleman and a Yeoman, a cause $6 circums
stanced us to awake, in the bosoms of these different* parts
of the glopulation of the jury-box—to awaken, and to excite,
to a degree of excitation fatal to justice, the passions and
partialities congenial to their respcctive stations. In this
case, let there be seven gentlemen to five yeomen, the gentle-
man carries it.  But, suppose szx and six, as under the pro. |
posed constiggtion will constantly be the case, in this case
partiality may reign without opposition in eleven bosoms, so
as onc of the twelve, even theugh it be but one, be the seat
of cool and impartial justice, he who has rigkt on his side,
be he gentleman or yeoman, gains the cause.

Ot the proposed provision, by which the number of
Gentlemen Jurymen even on a Special Jury is limited to
kalf the whole number, vz, to six out of the twelve, the
expected use is as follows:—In ordinary cases, for the pus-
pose of guidance, by meauvs of intcllectual aptitude, ofie or
at most two, was, as above (§ g.) regarded as” sufficient.
For this same purpose, the additional chance, afforded by
the substitution of s2x to two or one, may, it is supposed,
be regarded as amply sufficient, even 1n any the most extra-
ordinary cases. - .o

As to the case of a contention between opposite classical
partialities, a case of this sort, it is hoped and supposed,
will, comparatively spcaking, be a rare one. But, that it
should now and then find itselt cxemplified is no more than
what ought to he expected, and providell against accord-

# .

ingly .

%{crc then comes in an occasion, for applying to this
case that beautiful feature of jury.trial, which, by the use
thus proposed to be made of it, can scarcely fail to have
been already presented to the reader’s notice: that no less
politic than generous arrangement, contrived by the genius
of some now forgotten statesman, for the protection of
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Joragners agnmt‘ those adverse interests and antipathies,
which are so yahappily apgto have place in the bosoms of
‘Rales,

A mipd in which virtue in both her forms, moral and in-
tellectwal, shines thus bright, can hagdly have been that
of a lawyer.- In matters of foreign politics—ot political
economy—in every branch of knowledge not immediately
conducive to the advancement of their own personal or pro-
fessional interests, the breasts of lawyers, especially in the

" ¢ hughest situations,” are even in these comparatively en-
lightened times, among the most noted tabernacles of 1g70-
“;ances of ignorance, and of that error which, whe: accom-
panied with the degree of presumption so natura¥ to such
situations, is so much worse ‘and more mischievolls than
simple ignorance,

When, for the benefit of foreigners the Aalf-and-kalf
jury was introduced, 1t was not confined to the cases called
civrl cases: nor among cases called criminal, 4 those of in-
ferior importance: it covered tha whole field of jury trial.

As to special jury trial, slid in by lawyers for the advance-
ment of their own inteiests, and accordingly as it were by
stealth, introduced by thiem, as we have seen, in pursuit of
those two grand sinister objects, increase of power and pro-
fit to themselves, they neither dared nor cared to give it any
such all-compprehensive range.

But, if needful for causes of property, and in the case of
offefices comparatively tiivial, how much more needtul
must.1 not be in causes which, to the individuals at least
whose station is on the defendant’s side, are of the very
highest importance, cauces ot lite and death ? .

A principic which, in expectation of the superiority of
intelligence expected trom superiotiiy of rank, gives up the
veins without controul, to every prejudice and eveiy partia-
&ty, with which it can happen to that intellectual superio-
rity to be accompanied, 1s rotten at the core.

v Argument against and for a half-and-half jury as a sub-
stitute 2o the existing special jury.—Dialogue between a Gen-
tleman and a Yeoman. #

Genileman.—We are in possession of having a jury of our
own sort at pleasure: that possession we claim to have pre.
served to us. !

Yeoman,—~More shame for you. -On no principle, either
of vatural justice, or of the English constitution, can you
defend this so recently usurped advantage. .
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. As to us, so moderate is our claim, that with that equas
lity of numbers, which is all we ask for, the advantage, in,
any contest between you and us, would still be most de-
cidedly on your side.

On your side is the superiority of iutellectual force in
all its shapes:—#knowledge, address. habit of taking the lead.

On your side is the whole force of titar influence which
exerts iself on the understanding. On your side is every
element of what is called respectability : education, opulence,
power, rank, connection. On no other occasion does thig
your superiority ever find you backward in the assertion of
1t: asserting it on every other occasion, and to every other
purpose, on this occasion alone, to this purpose alone, you
will not surely take upon you 8 deny it.

On your side is the whole force of that still more itresis-
tible influence, which by will is exerted over will. To your
class our’s looks up—looks up with hope—for employ,. cus-
tom, protection, every thingt your’s to our’s, tor nothing.
From your class, our’s has every thing to fear; your’s from
our’s, nothing. Without anv the slightest ground, or so
much as a pretence, a man of your class has but to bring an
action against one of our’s, or it an action be not opprese
sive enough, ¢o file a bl against him, his ruin follows of
course. This is what we are indebted tor, both of us, to
vour good friends, the lawyers. 1 say your’s: for your's
.they are as against us; and your’s they would be, 1f they
were any body’s.

But, to come to the point at once. Can you scriously
think, and seriously take upon you to say, that, m case of
difference, six ot us can, in general, have as good a chance
of persuading six ot you, as six of you of persuading six
of us? :

What we not merely consent to, but propose and desire
is—=that in ordinay cases—in all cases but those in which
this proposed equality of numbers happens to be insisted
on, there should be some two or one at least of you, for
our.guidance : —so far is this claim on our part from having
for its principle any sentiment of hostility towards you;——
auy sentiment inconsistent with cordiality, respect,«and de-
ference. As to confidence, unbounded confidence, it is
more than human nature can ever, in the instance of an
- individual, much more in any large class of individuals,
lay claim to, with any colour of reason or justice: and withi
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political liberty, in any shape or degree whatsoever, it is
atterly incompatible,

§ 5. 3. Arrangements continued—Compensation-Money to
Jurymen.

t. In the allowance to jurymen distinguish two partst
one for demurrage, viz. at the place of trial; the other for
Journeys, viz. thither and back: demurrage-money the same
to all : journey-money proportioned to the distance between
the place of trial, and each juryman’s place of residence,
and rated at so much a mile.

2. To save calculation, anl prevent disputes, after taking,
in each parish, a particular spot—say the site of the parish
church—for the mark, let the distances of the several
parishes from the place of trial be previously ascertained,
once for all, and, in the form of a Table, written or printed,
kept hung up in the Court; and also in the Office, in which
payment 1s made to the jurymen.,

3 For demurrage, let the allowance to each juryman be
so much a day for the whole time of his necessary stay:
and without regard to the number of causes in which it may
have happened to him to serve: the amount being pre-ap-
pointed, viz. by a general regulation, baving for its object
the fixing it at whatever sum is regarded as being at that
time and place necessary and sufficient for the maintenance
of a juryman of the Yeomen class: which fixation may

- consequently, in respect of the change in the value of
money, require amendment from time to time.*

¢

#* Where the length cither of journeys or of demurrage is any thing consides
rable, paying a juryman by the cause neither could then be, mor ever can be,
any thing better than a very unequal plan of payment. For since it would com-
monly, if not always, happen, that the same juryman would have toserve in divers
eauscs, thercfore when, in the instance of any such oceasional Judge, the number
of causes in which he served happened to be above the caleulation, (viz. the cal-
culated number, in the expectation of which the fixationof the sum in question
took its rise) he might be to a considerable amount a gainer: when below that
mark, to a considerable amount a loser. Here then was a sort of lottery: butin
respect of the ballance in point of comfort, all such lottesies are disadvantage-
ous upon the whole.

Be this as it may, til at a comparatively late period, the circumstances of
the times admitted of no other, It was not till the reign of Henry the 8th, vis.
by statute 22 Hen. 8. c. 5. that for raising supplies fer public purposes, any such
raves as the County rates appear to have been in use. If so, the purs¢ of onc ar
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4. Let the allowance be neither more nor less to Gentle-
men than to Yeomen Jurymen.

For, if to the Gentleman the expence of attendance will
naturally be greater than to the Yeoman, it is because in
general the Gentleman, in respect of his superior opulence,
i3 better able to afford it.

True it is, that the rank of the Gentlemlan is not exempt
from indigence: understand casual and relative indigence.
But neither is that of the Yeoman : and surely it is in the
7worst-provided class that the degree of indigence, and con-
sequent suffering, is capable ot being most acute.¥

other party was therefore the only fund on which the expence could before that
time be imposed. '

The ycar 1623 is the earliest point of time to which, on this subject, the in-
formation left to us extends, At that time, as already observed, (Part I. Chap.
1V. § 1..p. 27.) eightpence a head per cause was the allowance made to jurymen.
And 1t was no greater in the Country, at the Assizes, where a juror might have
30 or 40 miles to travel, than in the metropolis, at Nisi Prius or at Bur, where
he could not have more than a mile or two.

In those days eightpence was in real value as much perhaps as between three
wnd four shillings now. But we know not at what earlier point of time this sum
may have been fixt: nor consequently how much greater than at present the real
value of it may #hen have been and been designed to be.

Be this as it may, paying them by the cause must, at that time as at all times,
have been, as already observed, an ineligible mode of payment: the amount of
the allowance being to each person uncertain, and therefore in point of general
comfort, the arrangement a disadvantageous one upon the whole,

+ If human reason had been in use.to apply itself to the subject of judicial
procedure in general, and to jury tral, considered as a part of it, in particular,
the multitude of persons subjected to vexation in this shape, would never have
been, for all causes without diatinction, fixed at so large a number as twelve,
But this 1s among the subjects to which as yet human reason has not been in use
to apply itself: among non-lawyers scarce any person, in point of intellectual
acquircments, competent, in any degree, to the task, having found and felt in
his bosom a particular interest, strong enaugh to call forth the application of
them to the subject: and as to lawyers, acting all along under the impulse of a
professional interest opposite in almost every point to that of the public in gene-
ral, the disposition to-nture inconveniences in all shapes without remedy, not
the disposition to be on the look-out for remedies, is the disposition which, on
all causes, it has been their study tolkeep up, and inculcate. .

But (to put an impaossible.supposition) :had any interests other than those of
thea]l-powerful framers of the system, viz. the Judges, with.their associates and
dependents, the professjonal and other, official lawyers—had in a word the inte-
rests of the people, either in 'the chamicter of Switors, or in the character of
Jurymen, presided over the derails of “it, the reduction would not have stopped
there; but, haviog regard to the whole of this mass of vexation together,
would have confined the profjuction of it to the case in which, in the judgment
of one or other of the parties interested, it would be of use: in a word, overy

. 0

£
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§ 6. Arrangements continued—y. Fé;ttj."‘an whick the Com.
pensation-Money shall be charged.

1. As well in ordinary or comman jury causes, (viz. where,
by the supposition, no more than one or two Gentlemen are
upon the jury) a¢ in extraordinary or special jury causes,
where (also gy the supposition) as many Gentlemen as
Yeomen are upon the jury, let the expence of the above
proposed compensation-money (say jury-money) be borne—
not by the suitor on either side, but by the public at laige :
—u1z. by being added to the County-rates :—unless, for this
particular purpose alone it were worth while to look out for
a mode of assessment more equable,

The interest here provided for is that of the suitors : uz.
on that side of the cause on which, whether in the right or
the wrong, this part of the costs of suit would otherwise
be imposed.* .

2. In a special jury cause, 7. e, where, at the requisition
of a party on either side, a half and half jury has been or.
dered, to prevent a disproportionate quantity of vexation in
this shape from falling on the Gentlemen’s class, let an extra
sum ot money, at the rate of so much a head for the extra
number of jurors allowed (viz. four or five) be charged in
the way of costs, on the paity by whom the requisition was

cause, not of a penal nature, would, in the first instance, have been determined
in the mode so strongly insisted on in another place: (See Scotch Reform Let. 1.)
viz. 1n the way of natural procedure, in a siugle-seated judicatory, as now before
. a Justice of the Peace; jury trial nos being resorted to but in the way of
appeal.

& From the aggregate number of lawsuits which receive their decision in the
course of a given length of time, the aggregate body of non-liigants, in propor-
tion as those decisions are, or are supposed to be, conformable to justice, derive
gratis that security, which the aggregate body of htigants in _lhosc same suitg do
not enjoy but at the charge of the aggregate mass of vexation aud expence at.
tached to those several suits. (See Protest against Law Juacs.)

On this principle, so far as bond fidé:litigants alene are concerned—on this,
were this the only principle consulted, there is not any part of the expence
of litigation that ought not to be shifted off from the purses of litigants upon
tae public purse. But, if this transferrence were extended to the whole, litiga-
1ion would be converted into a game: in which the expence of the stakes, being
horne by the public, would thus be raised to an infimate quantity : raised, viz. for
the amusement of litigants and profit of lawyers, Where however the expenee
assessed on the public is incapable of being increased, in so far as this is the case,
the mischief-in question cannot by the transferrence in question be increased.
And in this case is the allowance here proposed jo bemade, as.well gs that pant
of the emoluments of Judges which is in the shapeof salary. .
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made: payable, however—not to the Gentlemen jurymen,
but to the County or other public Fund on which, as above,
the ordinary expence of jury-money is proposed to be
charged.

Interest provided for, ¥hat of jurymen: viz. Gentlemen
jurymen :—object aimed at—prevéntion of vexation— viz. of
vexation which, in the shape of jury-setvice, might other-
wise fall in an undue pmportﬂx on that class,

3. Immediately after the tfial, upon the bringing in of the
Verdict, let the Judge, instead of leaving the expence of
the extra jury-money to lie, as above, upon the party by
whom the kalf-and-kalf jury: was required, have power
either to impose it on any other party, or simply to take it
off: in which latter case the contribution destined, as above,
for the public fund will for this time not be received. '

4. Inthe event of his exercising, in either way, the above
proposed power, it ought t8 be under the notion, and natu-
rally will be, that the cause is of the number of those which,
on some special ground or other, will warrant the imposing
on the Gentlemen’s class this addition to the quantity of vex-
ation imposed upon them in this shZPe. This special ground
will, a: above, be either 1. extra difficulty, e. extra impor-
tance, or g. demand for equality of numbers on the score
of apprehended partialities, say more briefly apprehended par-
tialitres. In theterms of his order, let the Judge specify
on which of these several grounds it has been founded.

5+ For a further check upon the practice of making wan-
ton demands on the time of the Gentlemen's class, lest the
simple charge of the extra jury-money (which at the present
cstablished rate will amount to no more than either four or
five guineas) should not be sufficient, let the Judge have
moreover power to increase it at his discretion, up to a li-
mited amount : suppose, for example, ¢reble the ampunt of
the simple charge.

6. The form of the Judge's order may, in any of the
above cases, be extremely simple :—as for example—1. This
cause being by me deemed proper for the cognizance of a

special jury, viz. on the score of [then proceed to  say
extra a’iﬁ{uliy, extra importance, or apprehcnded partia-
lities, any one or any two, or all three, as the case may
be] ket no extra jury-monmey be paid—or lt extra jury-
money be paid—not by being the party B whom
the tequisition of the special jury was made, but by’ ——

[mentioning some other party or parties.] 2. The requi-

6
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sition made of a special jury in this cause by — [here
mention the name of the party, and his station in the
cause] being by me deemed groundless and wantonly made,
instead of lfa')zf the simple amount of the extra
Jury-money, payable to and in exoneration of the County fund,
let the sum pmd by him be here mention the
sum. ‘ .

7. JLet fines for non-attendance bg paid to and in exonera-
tion of the fund on which the expence of jury.money is
imposed. '

or further explanation and justification of the above pro-
posed arrangements, a few magre words may perhaps not be
11} bestowed.

As in the case of the Yeomen's class, so in the case of the
Gentlemen’s class, Jjustice requires that as in any other shape, -
so in the shape iz guestion, a disproportionate quantity of
vexation shall not be imposed: thence the ground for the
preventive measurcs above proposed.

But, rather than any extra pecuniary allowance, in the
name of compensation-money, should be given to individuals
of the Gentlemen's class in contradistinction to, and at the
expence of, those of the Yeomen’s class, better the money
weré thrown into the sea. By any such extra allowance, a
pernicious principle—a principle of sordid and oppressive
partiality—would be perpetuated : and public service in this
ehape, would, instead of being a burthen indeed, but an
bonourable and useful, nor zhat a heavy burthen—imposed
on all alike, would as at present be an object of rapacity
and intrigue, sought for and obtained by such as are least
deserving of it,

If, upon this plan, vexation, in the shape in question,
should, in a proportion a little greater, (and it could be but
a little greater) fall on the Gentlemen’s class than on the
Yeomen’s, the overplus would, it is supposed, find for its
justification the following gropnds, none of which could
'sze any application in the oppBsite case.

1. In the character of suitors, to the lot of the Gentle.
men’s class fall, in by far the larger proportion, as well
causes that are attended with extra difficulty as those which
are attended with extra importance,

2. When, on the only remaining ground, viz. the ground
ok appehended partiahities, a special jury is allowed, (1. ¢. a
jury containing an extra proportion of Gentlemen) it is, prin-
cipally if not solely, for the protection of the interests of”
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this class, in case of any conflict which it may have, with
the interests, passions, or prejudices of the other. Receivs
ing this extra benefit, they ought not to grudge a small pore
tion of extra burthen,

8. Between. the Gentlemen’s class and the Yeomen’s,
the characteristic difference is—that, of the Gentleman’s
time a portion may be applied to this public purpose—to the
purpose of judigature, without imposing upon him a loss of
a pecuniary nature: whereas in the case of the Yeoman a
tax upon his Zme is, besides the tax upon his fime, atax
upon his purse.

4. Service in this line being a source of useful informa-
tion, and, like a scholastic exercise, a source of intellec-
tual power, whether it be or be not pleasant to'the particu.
lar individual, it is for the advantage of the public at large
that each man should have his share of it: and if this %e
true even in the instance of the Yeomen’s class, whose
share in other branches of Government is comparatively so
small, it must be so in a more eminent degree in the in-
stance of the Gentlemen’s class, whose share in other
branches of Government is comparatively so large.

By service, in the department of justice in the character
of juryman, a man is, in some measure, trained and fitted
for service in the field of Government at large, in the cha-
racter of parliamentary Elector,

5. It may be of use that it should be distinctly seer on
what ground stands the demand for' an extra number of
Gentlemen jurymen on the score of extra difficulty or extra
importance—in a word, on any other ground than that of
apprehended partialities to the prejudice of that same class,
For the purpose of guidance, it by no other than the only
useful and proper sort of influence, vz, influence of un-
ilerstanding over understanding, one man of superior intel-
lectual aptitude is as sufficient as any greater number could
be: to this purpose therefore the only advantage gained by
any addition to the number of Gentlemen in the jury, 1s
the additional ckance it affords of obtaining the requisite.de-
gree of aptitude in this shape, in the person of some one.

In regard to the fines for mom-attendance, the present
system being inefficient, and almost completely nugatory,
to give effect to them, and reconcile at the same time to
each other the antagonizing ends of justice, would re-
quire some new arrangements which, if intentions were
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but honest, might easily enough be carried into effect. On -
this head, a few general hints are as much as room can be
found for in this place.

1. The interest that individuals at large have in the gene-
ral fund—say the County Fund—not affording to any one of
them a motive adequate to the purpose of engaging him to
watch over its interest in this behalf with effect, a special
interest must be given to some one person—for example,
the person by whom the monies of this fund are received:
a special interest, ziz. in the form of a per centage upon
the amount,

2. Into the pocket of this one person the money ought to
be made to find its way as it were of course: viz. without
need of a law suit to be instituted by Aim, much less by
any one clse, for that purpose.

3. On nen-appearance of any person summoned to ap-
pear for the purpose of jury service, let the money be, by
a certain day thereafter, levied on him of course: unless at
the day, appointed for appearance, in lieu of the person
himself, there appear, under his signature, a paper exhibit-
ing some one or more of a list of legitimate excuses, to be
allowed and mentioned as such in the form of the summons :
the facts of such excuses to be established by an affidavit,
with or without co-attestators as the case may be, according
to printed forms, pre-appornted for the purpose, free of stamp-
duty, and every other avoidable expcnce.

Were the arrangements left to Aim, a member of the firm
of Fudge and Co. would settle them on this occasion as he
does on others, From this burthen as from others, applica-
“tions made for relief in the case where by accident, as
above, the burthen has been rendered undue, would be more
burthensome than the burthen itself : of an applicaiion thus

_made, the burthen would be certain, success precarious,
Defaulters without excuse would remain unpunished: de-
faulters with good excuse—defaulters from necessity—would
be oppressed.  To each useful purpose the system would be
inethcient : suffering to particular individuals, with pickings
u} Judge and Co. out of the same, would be the only fruit
ot 1t,

At the same time the whole business would be conducted
with the most unimpeachable regularity. Precedent would
have been pursued in every thing that was done: and thus,
as wsual, all complaining mouths would be shut: —unlearned
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mouths shut, learned shoulders saved'harmlesr;; saved, from

every particle of burthen, as in all other shapes, so in the
shape of blame.

§ 7. Arrangements continued—5. Formation of the qualified
List—uiz, in other Counties, &c. as well as Middlesex.

THE basis of the jury system being the qualified List, the
plan here brought to view might appear chargeable with
oversight or negligence, if a topiE sak material were alto-
gether passed by insilence. But the relevant facts being in
so high a degree diversified, and for the most pait so inex-
tricably buried in obscurity, the nature of the case -pre-
cludes every such'attempt as that of ¥proposMg, in relation
to this part of the subject, particugly in such a place as the ’
present, any thing like a detarl 0, determmate, and in a
geographucal sense 4fl-comprehensive, system of arrange-
ments,

By change, be it what it may, by innovation, on this as
on every other part of the field ot law, inconvenience, in
some shape or other, in some degree or other, is sure to be
produced, Unless therefore and until, inconvenience in
some specific shape, can be pointed out as resyging, or
about to result, from the arrangements actually in'use, this
gencral consideration, loose as 1t is, will, in each division
of the country, as well as at every periad of time, operate as a
sufhcient bar against any change that can be proposed. But
no sooner is any such specific incqnvenience pointed out,
than the bar is provisionally removed : and then comes the
operation of making a comparative ebtimate. of the amount
of inconvenience on both sides, in such sort that when
placed by the mind in two qpposite scales as _in a ballance,
a just conclusion may be formed, determining on which
side the preponderance has place.

But, in different territorial divisions, counties, and pri-
vileged boroughs taken together, circumstances are, in this
respect, so extremely different, that, independently of those
changes, which, in some or all of them, areliable to be
brought about by Zme, it can scarcely happen but that, if
-the same course be, in all of them, pursued without varia.
tion, inconveni¢nce, and to no inconsiderable amount,
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u;ould, upon enquiry, be found, in some instances, to have
ace.

P Hence it is that, upon a general view of the subject, and
antecedently to such parlicuir enquiry, as no power other
than that of Parliament is competent to make with effect,
a general enquiry, of the nature above-intimated, cannot
with propriety be corsidered as superfluous.

For any such enquiry, the present however is not the
proper place. The alarming political grievance, the utter
destruction impending over the palladium of the English
constitution, the liberty of the press—this was the conside-
ration, but for which thé present enquiry would never have
been engaged in. Of this mischief the County of Middle-
sex has, by the causes already spoken of, been rendered al-
most ¢he sole theatré, To the exclusion of these mischiefs,
so far as depends upon the composition of the qualified list,
an assemblage formed upon the principles upon which the
composition of tha list has hitherto been grounded, may,
for any thing that hath as yet preseny itself to my view,
be sufficient: I mean of course with the help of such ulte-
rior arrangements as may be conformable to the principles
herein already brought to view.

On what persons ought the obligation of serving on juries
te be imposed ? Answer—On every human being, but for
some apgiend special cause, either of exclusion or exemption.
It is therefore by the indication of such causes, with the
reasons on which their aptitude in that character respectively
depends, that the proper abstract answer to that question
will, in its several ramifications, be furnished. So far as
concerns exclusion, these causes would be found to bear a
considerable analogy to the causes of exclusion applicable
to the function of patliamentary dlector. In some instances
a cause that applies to the one function, would be found
exactly applicable to the other: while in other instances
such coincidence will be seen not to have place. But in
the instance of every circumstance that, in the character of
a cause of exclusion, can be proposed with reference to
etther function, whether it be deemed applicable to both
functions or to one only, and whichsoever be that one, con-
siderable light would be seen to be thrown on the subject
by the comparison thus proposed.

Thus much may be said of both cases: viz. that, consi-
deration had of the great change in the value of money, as_
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well as in other influencing circumstances, in abundance, if
the existing arrangements were proper at the times at which
they were respectively made, it is impossible that, taken all
together, they should be equally so at present.

At the same time, from the mere existence of that com-
parative degree of impropriety, it follows not, that the ad-
vantages capable of being gained by the removal of the im-
propriety, would be an over.balance for the inconvenience
that ought to be apprehended from a change.

A state of things by no means incapable of being realized,
and which ought therefore to be kept in view, is—that, the
arrangements, having been in a less degree proper at the
time when they ‘were made, have by change of circum-
stances been rendered more proper than at first:—that, fer
example, the pecuniary part of the qualification, having
originally been set at too high a rate, has, by the deprecia-
tion of money, been rendered more proper in the present
less immature state of society, than 1t was in the more im.
mature state of things which gave birth to it.

For any attempt to penetrate any further into the subject,
it would be time enough if, for any practical purpose, the
obser~ations hercin already submitted to the public should
be found to have a claim to notice. Taking the County of
Middlesex in the first place for the local field, it would then
be time enough to extend the enquiry to the formation of
the several original qualified lists for the several species of
juries, relation being likewise had to the several species of
judicatories in which they have to serve.

"It would then also be time enough to extend and apply
the whole of the enquiry to the several other Counties, and
judicial districts inc/uded in Counties. ‘

Should any such enquiry come to be instituted, the facts,
collected and brought to light in relation to the County of
Middlesex, by the public spirit, the activity, and intelligence
of Sir Richard Phillips, (See his above-mentioned IWork
throughout ) will be found highly serviceable: for out of
them- may be formed a basis for enquiry, applicable to the
several other cases just alluded to. As to all these matters,
for the present at least, I can therefore do neither more nor
better than to refer the reader to that eminently valuable and
meritorious publicatign.*

. * On the subject of what is called unanimity, my opinions have, in this very
work, been already too plainly and strongly expressed to noed répetition bere,
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§ 8. drrangements continued—6. Corruption by Individuals
how prevented— No Party skould foreknow his Furymen.

As wellin special jury causes, viz. with a alf-ard. kalf jury,
as in common jury calises, with one or two Gentlemen jury-
men, let matters be so ordered, that, to the parties o1f each
side, it shall, ta the latest moment, be impossible to know,
who the persons are that will serve as jurymen in the cause.

The interest thus provided for, is that of the suitors, 2z,
in each cause that of him who is in the right: the object
aimed at is—on the part of jurymen, moral aptitude: viz.in
respect of exemption from such corruptive influence—such
influence of will aver will—as it may lie in the way of
individuals in the character of suitors, to exercise on the
decision of those their occasional Judges.

On this occasion, before we come to speak of the means
conducive to this end, observation will require to he taken
of asort of conflict which has place between interest and
interest, and thence between object and object : between the
interest of suitors, (viz. such as are en the right side as
above) and the interest of jurymen. If that of jurymen
were the interest that possessed the sole or the predominant
claim to regard, rotation and that alone would be the princi-
ple cmployed : for, as will be seen, in so far as that princi-
ple is departed from, in so far on the part of jurymen vexa-
tion—the aggregate mass of vexation, produced by the obli-
gation of serving in that character, must, wz. in respect of
the number of them subjected to it, be increased.

But in that case, of the jurors who will have to serve
in a given cause, if no supernumeraries are summoned,
the.whole number, or if to make allowance for accidents
supernumeraries are summoned, (but in no greater number

But, the mention here made of so important a topic having been but inciden-
tal, 1 have not included it in form in the list of the changes here proposed. The
subject being as yet far from exhausted, to do complete justice would require,
as by its importance it would well warrant, a separate publication.

In any leading quarter, during the short time that I can have yet to live,
should a disposition ever manifest itself to consider the dictates of veracity and
Jjustice as fitter guides for the conduct of Knglish jugdcature than blind and unre.
flecting prcjudice, it will then be soon cnough to bestow upon the subject a
quantity of time and space proportioncd to its importance. It might then be

seen, perhaps, nearly to what ¢ge, and not improbably to what parents, tho
monster owed its birth,
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than is necessary to make sufficient allowance for such ac-
cidents,) a large proportion of that number, might come to
be forekiiown to the suitors in that same cause.. Heie then
is a door open to corTuption-—to corruption in that shape—
or at least in one of those shapes—in which the existence
of it—the notorious and declared existence of it—gave
birth to the first of the whole strigg of those statutes
velative to juries, in which any mention is made of special
juries,

If the principle of rotation be taken for the basis, two
other principles ought therefore to be mixed withit: mixed
with it, in the character of correctives and preservatives :
correctives, viz. to the tendency of that principle, when em-
ployed crude and single, preservatives, wiz. against the dan.
ger of such sinister influence. The onc is—the principle
of disconnection as above explained; disconnection as be-
tween Gentlemen jurymen and Yeomen jurymen, by means
of local distance. The other is—the prmciple of chance:
»z, as applied to the determination ol the individuals that
shall serve together on the occasion of each several cause.

But, when applied on the occasion in question to the
purpose in question, the principle of chance requires an in-
crease of number—of the number of persons subjected to
this vexation : it req@ires, for the purpose of each several
cause, the attendance of a number greater than the number
ot those who will have to serve on the occasion of ‘that
same causc: for, if twelve (the number of those that serve
on each cause) were all that, under and in virtue of tie
summonses delivered to them by the sheriff, were capable
of serving in that cause, the consequence is, that of each
man, in so far as it were certain that he would atend, it
would be certain that he would serve: and in this certainty
there would be no room for ckance. ‘I'rue it is that of lus
attendance even in that case there could be no absolute cer-
tainty: for, besides the accidents, §uch as death and sick-
ness, to which all mankind are subject, and over which the
will of man has no contronl, if, relation being made to
the state of the law on one hand, ard the state of his own
affairs and inclinations on the other, it were to this or that
man more agreeable to stay away in despite of the law, than
attend in obedience to the law, he would do—as jurymen,
or at least as Gentlemen Jurymen are at present suffered to
do by Gentlemen Judges—he would stey away accordingly.
But, though, to any good purpose, certainty would not i
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that case be attainable, yet to a dad purpose, 17z.to the
gurpose of corruption, in the way in question, a probabihty

ut too little short of certainty would be attainable: for the
corruptor, foreknowing—knowing as soon as the list of the
persons summoned, or about to be summoned, for service
in the cause in question, werc known to him<—the coriupter
knowing of twelve persons, in the power of every one of
whom 1t would be, bating accidents, to serve, would at
the same time know of so many persons, of the attendance
of any one or more of whom he would, in the event of his
succeeding in his plan of corruption in their instance, be
suflictently assured.

In the case of common juries, the statute so often spoken
of (3 Geo. 2. c. 25.) has, in § 8, with or without imending
it, afforded for tlnus salutary application of the principle of
chance, a sufficient basis: 72 being the greatest number, 48
the least number which (regard being apparently had to the
difference between County and County in respect to local
extent) it allows to be summoned to appear, on cach occa-
sion, for example, at each Assize, for the trial of whatever
number of causes may happen to be ready for trial at that
Assize. But not only of this Jeast allowed number 48, but
of a considerably less number it is evident, that, with the
help of the principle of chance, it m'?ght be made use of,
in such manner as to render corruption—previous ‘inter-
course, and thence corruption—on the part of individuals,
practically speaking impossible. For the first cause that
comes on for trial, immediately before the trial, let the names
of all sich as are present be put into a dark box, shaken
together, and so drawn out. If of these twelve it were de-
termined that afier this first cause they required respite,
(though for the Judge who has the guidance of them there
is no respite) these might on the second cause be all of them
set aside, and for that second cause the lottery be confined
to the remainder: and, the first twelve being after their re.
spite replaced in the lottery, so on through any number of
causes.

But if in the instance of any one cause, it be in the
power of any one person of himself to determine, or by any
other means to Anow of, a set of persons, in the power of
¢ach or even any one of whom it shall be in the character of
juryman to serve, in the power of that one person it is,
whether by neglect or by design, to ntroduce an intended
corfuptor to so many persons in whose power it will be, if
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corrupted, to secure to him the verdict he desires: and, the
greater the number of the persons to whom it happens to be
1 possession of this knowledge;: the greater the number of
such possible tntroductors, and by that means the greater the
probability that such corruption will take place.

Let for instance #he rule be such, that it is by a certain
person, for example the Sheryff, (that is to say the Attorney,
by whom, in the character ot Under Skeriff, the business is
done)—that it is by this person that the list of the persons,
who are to be summonetr to serve as jurors on the occasion
in question, for example on the Assize in question, are to be
determined ;—that at the Assize in question, the number of
these is to be 48;—and that in the zrst cause that stands o
the rolfthe twelve first of those that appear are to serve. In
this state of things it is evident, that, if to this Attorney it
should happen to find his convenience, either in corrupting
the requisite number of jurymen himself, (which might be .
attended with some danger) or in letting in another corruptor
upon them (which might be done without any danger) the
regular practice will find itself altogether well adapted to the
purpose.

In this state of things, thus for illustration sake supposed,
we see, in aid of the practice of @orruption, two auxiliary
principles—uviz. choice and foreknowledge, confederated. But
even without the aid of choice, foreknowledge may very well
be sufficient for the purpose. Suppose it settled, that in
the gross or total qri&‘lj;ed lis¢, the names shall be entered in
the order of the alphabet: moreover, supposing the wholc
number in a given County 480, and 48 the number to serve
on each Assize, that for the first Assize the 48 whose names
stand first in the alphabetical list thus composed shall be
summoned to attend ; for the next Assize, the next 48; and
soon. On this plan, if pursued without deviation, it will
not be in the power of the Sheriff (that is of the Attorney
his Deputy) to choose a set of eventual jurymen for the pur-

ose of their being corrupted; but, what is worse, it wi//
ge in the power of every litigant to whom the order of
things in question is known to find his way to those on
whom he proposcs to himself to make the experiment—to
find his way to them of himself, and without the need of
being beholden for introduction to an Under Sheriff or any
body else. :
hus much as to juries in general—thus much as to com-
* mon juries: thys much as to what, in that case, is capable of
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having place!%As to what in that case actually has place it is
what 1t might take up too much room to state, and what at
thia moment the means of enquiring into are not within
my reach.

As to the case of special juries, what actually has place
lies in ® narrower compass, and at tise same time within
reach, In this case every thing that, for the turtherance of
corruption, by possibility could have been done, kas been
done: whether it be constant corruption, administered, and
with certainty of success, by and for the benefit of persons
in * kigh siuatons” as such, and without either 7154 or
trouble on their part, as above—or occasional and casual

rruption, to be on this or that occasion, administered, in

is private and separate account, by this or that pérticular
person, in or out of /zzg/z situation, to whom it may hap-
pen to stand in need of such assistance. In the first place
chorce (as we have so often had occasion to observe) is put
into their hands; vz by the power of ** nomiration’ vested
in the hands ot the Master Packer for that purpose.  In the
next place, among the compaiatively small number 24, in
the instance ot which the choice is made, and attendance ac-
¢ordingly commanded, ** forelnowledge” 15 rendercd to the
purpose in question ** adsolute”’ for out of these 24 who,
as per list, are summoned, ot those that appear, the twelve
whose names stand first upon that same hst, are the twelve
that serve,

For the furtherance of corruption, the utmost that c#u/d
haveé: been done having thus been actually done, to what
cause, to what psyckologicel canse, having its seat in the
breasts of learncd and reverend Loivds and Gentlemen, shall
the result be ascribed? To design #—it would be of a piece
with all their other designs, and all their other doings,  To
imbeallity? O the part of no other sct of men would im-
becillity be to be found, weak and palpable enough to match
with it.  For note once moie, that it was amid the cry of
corruption—actually cxperienced and acknowledged cor-
ruption, that this state of things, so exquisitely adapted to
the purpose of that same contuption, was i and by this very
statute (3 Geo. 2. ¢, 25.) part confirmed, part organized.
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§ 9. Unanimity increases the Aid afforded to "Corruption
by Foreknowledge.

By the principle of forced wnanimity, so long as that
abomination is suffercd to continue, an enormous degree
of facility, as alrcady obscrved, is given to the corruption of
jurors ¢ since by any one of the twelve, sp that one be but
sufficiently remunerated for the quantity of endurance ne-
cessary, the suffrages of the remaining eleven may be forced.
And though, in any given instance, as imatters stand, it
should not be capable of being foreknown to a certainty
that this or that one individual will on the particular tria
in question be upon the sermng list—foreknown, viz,
time cuough for administering to him the matter of corrup-
tion with effect, yet by eainmg divers individuals, each of
them likely 10 stand upon the serving list, the probability
of success may in any degree be increased.

Were that Hagitious principle rooted ont, and the principle
which gives the power to a majority scated in its place, were
this done, even a slight admixture of chance (if 1t be too
much to say the rational and houest principle ot itselt, and
without the help of chance,) would suffice io render corrup-
tion in this shape morally iinpossible.  1f ne number less
than a majority, viz. less than seven out of tw elve, were suf-
fizient to command a verdict palpably unjusi upon the face
ot it, no such verdict could be commanded without a com-
pletely suceessful application of the matter of corruption to
that large number.  But, taking the state ot morality among
the people upon the worst footing imaginable, the chance
of findimg, or creating on the sudden, so much depravity on
the part of so large a number, and that out of a limitea
greater number, cannot but be extremcly sinail: and, ere
he could give himself that small chance, the corruptor
would be under the necessity of putting it into the power
of cach of the seven to ruin lim, in characier at least, by
covering him with infamy. Such would be his difhiculty,
even supposing the twelve who' are to serve on the l‘l!dl,
supposing them, @/l of them, in their tarn, at and during
the quantity of time that lies open to the intrigue—all of
them during all that time to a certainty forcknown.  And
supposc such absolute foreknowledge unattainable~suppose
for example four-and-twenty, the number of’ the aross iist,
of any of whom the ¢welve upon the serving list may hap-
pen to be composed, it is easv to see that, w this our sup-
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posed corruptor, the probability of success, and at the same
time the magnitude of the danger, must, in this case, re-
ceive a prodigious increasc: for, in this casc, to give him
the same assurance of success as in the former case, no
smaller than nincteen 1s the number that would be necessary
to be thus corrupted.

But upon_the,_ principle of sham unanimity, upon this
principle which gives the connimand of the verdict to any
once, not only if all Lwelve were forcknown might the cor-
ruptor, by the corruption of a single juryman, give himsclf
a certainty of success, but il no other knowledge were ob-
tained, more determinate than that of the four-and-twenty
out of which the fwelve would be taken, the same success,
in the preparatory operation of corruption, would still give
him an even chance of succeeding in the ultimate object of
the corruption, viz. the commanding of an unjust verdicts
and, by cvery additional juryman whom he could contiive
to gain, this even chance would receive a proportionable
augmentation, until by the rising of the number of the cor=
rupted to thirteen, absolute certainty would even in this
casc be produced.

Thus stands the matter upon the supposition of a gross
list equal in number to Lwice the serving list : augment the
relative number of the @maoss list, the difficulty of corrup-
tion will 1t is evident be in both cases increased ; and n
cach casc by an amouut that might be ascertained, but is
not worth ascertaming for the present purpose.

Cne thing will be cvident, viz. that on the principle
which gives the command of the verdict to a majorily out
of twelve, under the most favourable circumstances in re-
spect of the number of the gross list, corruption could
never obtain a chance nearly equal to what, on the prin-
ciple which gives the command of the verdict to any one
corrupted juryman, it possesscs under the circumstances
least favourable in that respect. Seventy-two is the greatest
number that can in any county be returned and appear for
the trial of all the causes that can at onc and the same assize
prescnt themselves* : and even under so great a disadvan-
tage, if the power be in a single juryman, the corruption,
though it were but of a single man of the seventy-two,

ives the corruptor a chance of success, viz. as one to six.
hcreas if the power be in the majority, though the num-

¥ Viz, by 3 Geo. 1l.c. 25.§ 8.
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ber returned and appearing be no greater than the twelve
who are necessary to serve, insomuch that all who are to
serve arc foreknown, the corruptor may have gained siz,
orat least five, without having as yet given himself any
chance at all *.

§ 10. Arrangements respecting Form : wiz. The Form of
the proposed new Law.

For giving cxpression to the operations, which, under
this head, require, in my view of the matter, to be per-
formed, a very few words will suffice.  Presenting them-
selves as requisite in relation to ¢his part of the field of law,
the mention of these operations could not, on this occa-
sion, be omitted.  But, in relation to this part of the field,
the demand for these operations cannot be more urgent,
nor the propricty of them more indisputable, than they are
in relation to cvery other part of the same as yet scarce cul-
tivated waste.

1. Consolidate into one act all laws relative to Juries.

2. Repeal in the lump the whole of the existing chaos.

8. Place the whole of the rule of action on the footing
of stalute law.  Of the practice of the several judicatories,

* Fifteen hundred pounds T have heard mentioned as being, in one in-
stance raat happened not very long ago, the sum at the expense of which
a verdict was obtained.  According to the report, it was a case of life and
death - the canse being an indicunent for murder, and the moncy given by
the defendant.  ‘T'he fact was mentioned to me as one that had become in a
considerable degree notorious : butyhaving no means of forming any opinion
concerning the truth ¢t 1t, I forbear mentioning any further particulars, lest,
the story being false, suspicion should by this means come to attach itself to
this or that individual, in whese instance it would be injurious.

Under the pimuiple of forced or rather sham unanimity, it is casy to see
what prodigious tacihty is given to a plan ot corruption of this sort. Do
whet o wily (stys the fipst corrupted juryman to the rest,) 1 am determined
to stand you out. Stond you out ll you are almost starved, you il get no-
theng, and as yore will find o necessary o yield at lasty, you will not succeed :
Sor this generous man shall and wall e acquitted e spite of your teeth.  On the
othar kand, jo wh me e a verdict of cequttal at once, you shall have 501.
apiere, and wo more injushee will le doney than would te done 1f° you gol no-.
lfw': - so tRat ths 50 L. wdl be your's with a clrar conscience,

Supposing then this story to have any truth in it, Lsee not how, cven with
the foree ot torture thus vested in his hands by the principle of unanimity,
the murderer, by the assistance of his learned friend or friends, could have
eflected his liberation without some degree of foreknowledge. Cf some one
fie person at least it must have been foreknown to him that he would have
to serve upon this {'ury: forcknown of some one person, that :_lfter'l)cmg
himaelt corrupted, he might be in a condition as well as in a situation te
operate ia the character of corruptor upon his colleagues.

)

-
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whatsoevar is approved of, adopt and give expression to:
whatsoever is not approved of, abrogate i the lump.

4. Except in virtue of such special powers, as shall, in
the tenor of the law, be thought it to be given for the
purpose, tostid all ali rations and regulations that might
otherwise b made in or respee ing the fi=1d of practice in
question, i and by the authority of the iespective judica-
tories,

CITAP. I, Siati or Juny PACKAGE IN SGOTLAND.

.

On this head imuch stands expressed in a few words.

Extract from an ancnymous pamphilet published on the
occasion of the Scotch Judiciary Reforin, under the title of
Reflections on the Adwinistration of Civil Justice in Scot-
land, &c.: Edinburgh, for Blackwouod ; London, for Long-
man and Co. 1606.—Page §8, Note.

“ The mode of appointing juries in criminal cases 18
most improper.  The sheriff may return forty-five men
chosen by Lim at pleasure ; the judge may sclect any fificen
of them to compose the jurys peremptory challenges are
unknown. Is it not obvious tha: these rwo officers have
the fate of a prisoncr often in their hands? in other words,
that they can return what is terimed in England a packed

Jjury # Nothing should be left in criminal cases to the dis-
cretion of persons over whom the crown is alway- likely
to have influence ; and therefore it is much to be wished
that a clause should be introduced in the bill, which is to
be founded on the Resolutions, in order to regulate the
- appointment of juries in criminal cases.”

If, in the statement thus made by an anonymous though
not altogether an unknown hand, there be a syllable of
truth—and by known, and well-informed aud trust-worthy
informants I am assured that it is correctly true—the
packing system has in that kingdom been carried to a pitch
of perfection equal in efficiency at least, if not in dexterity,
to that which it has attained in England, and this not only

where personal liberty alone, but where life and every thing
else is at stake. If, in the whole population of that
kingdom, electors and elected, there he a human being (it
for any thing better than to serve as a tool in the chest
belonging to Lord Melville, or a commissioner in the com-
_mittee of reform, headed and characterized by that name,
behold an occasion for him to show himself,
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CHAPD. ITI. HuMmBLE PROPOSAL FOR RESTORING THX
AUTHORITY OF PARLIAMENT.

§ 1. Unless the Authority of Parliament be vindicated,
Package cannot be abolished,

I come now to the second of the political disorders here
in question, viz. the contempt—the habitual and undis-
guised contempt—manifested by Judges and other subor-
dinate functionaries as towards the authority of parliament
or rather (for in this consists the malignity of the disorder)
the conuivance—the habitual and unvaried connivance—
by which tlis contenipt has been encouraged and con-
firmed.

On this head, a conception that will natarally precent it-
self 10 every body, and at the first glance, is—that the pre-
scnt is of the number of those occasions in which the
difficulty consists—not s0 much in determining what it is
that is proper to be done, as in engaging men to do what
1s proper to be done, whatsoever it may be.

To the justness of this remark I can find nothing to
oppose : accerdingly, of the two following scctions, the
buviness of the first is—to do what can be done bv so weak
an instrumnent of communication as the present, towards
holding up to view the flagrancy of the disease: of the
other, to present to view and m a specific shape, what
secms to be the proper remedy, penetrated all the while
with the clcarest and acutest sense, of the minuteness of
the chance in favour of its being applied.

This, bitter as itis, is a cup which cannot be put by.
Package, it is true, constitutes that particular abuse which
is the objeci—the only direct object—of the present work.
But so intimate is the connection hetween this disorder and
that which consists in the habitual contempt of parliament,
that while this radical weaknuss remains uncured, any re-
medy that can be applied to the dertvative malady will either
be from the very first inoperative, or at the very best will
in a short time cease to operate. If the authority of Par-
liament had not been set at nought by Judges, the package
of Juries could not have been established, much less as we
have seen it, openly defended : and while Parliament con-
tinues, as it has done, to suffer its authority to be thus set
at nought, in vain would it endeavour to put an end to this
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[

package ; juries will, as at present, continue to be packed.
To apply 10 this abuse the only possible remedv—} mean
the only possible direct and speciad remedy—it would be
necessary that Parliament should make a tresh law : but,
if, when the fresh law has been made, Judges continee de-
termined to deal by it as Judges have done hitherto by the
existing ones, viz. to disobey it, and Parhament to do as
Parliament has donce hitherto, viz. to sit still, and without
a thought of giving eflect to its authonty, sce itsclt dis-
obeyed, the trouble of making fresh laws, under the noton
of applying a remedy to the other abuse, may as well be
spared.

§ 2. Contempi put upon the Bill of Rights, Z/g/ the Lord
Chief Baion’s Puckage.

As to the statuies, which hear in detail upoun the subject
of juries, and even in respect of the clausus in question
thought to bear upon speciai as well as common juries,
these, it is true, were, en the occasion in guestion, by
the learned judge more particelaly in quesion, viz, the
Lord Chigt Baron, violated n intention only, and not in
effect @ special juries having, by the frand of the Jearned
penman, been exempted, as we have seen¥; from those pro-
vistons agamst corruption, the deniand for which was so
much more urgent i that instance than in the instance of
common juries.

But though, in the manner that has been scen, the con-
tempt cntertained by this pre-eminently learned person (not
to speak at present of any other pre-ciinently learned per-
sons) as towards the authority of Parliament, failed by ac-
cident and by misconception to fall upon these statutes at
which it was’ principally aimed, it tell, as we shall sce,
wilhout uccident, upon another statute, I mean the statute
commonly called the Bill of Rights .

On looking into "this much vaunted law, and in parti-
cular into those parts ok it which bear upon the subject here
in quustion, the weaknesses betrayed in it are scen to be
such, as cannot be thought of without regret, the imbe-
cility, if not the treachery of the learned penman, in whom
the unlearned found themselves, as usual, under the ne-
cessity of reposing their confidence, being, on the face of

» ® Part II, ch. 5. + 1 W.and M. sesm. 2. ¢. 2,
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it, but too distinctly visible : propositions,of the cast termed
by logicians identical, fit only for the mouths and pens of
drivellers : propositions, which neither conveying instruc-
tion nor imposmg oblization, leave every thing exactly as
they find it: propositions declaring that what is right vught
to be done, and what is wrong ought no¢ to be donc, and
so forth.

But this weakness, though to a lover of the English con-
stitution it cannot but be matter of regret, will not, to the
pre-cminently learned person in question, afford any thing
like matter of excuse.  For to thus so much vauntctrlaw——
to this law, as o every thing dse that bears the name of
law, some meaning must be found : and to this law, viz.
n respeet of that clause m it which is here in question, no
sooner will any meaning be found, than what will also be
found is—that by this preeminently learned person it has
been violated.

In the scction in question (§ 2) two parts may be di-
stinguished—the historical and the legislative.  In the his-
torical, the principal abuses of the then late reiga are re-
lated under twelve heads ; in the legislative, under an cqual
number of heads, the repetition of these same abuses is,
to wit, by a declarution made of their illegality, reprobated.

In the historical part, of the only article which touches
upon jury trial, being the article which is numbered 9, the
words are as follows—¢¢ 9. And whereas of late vears par-
tial, corvupt and unqualified persons have been returned and
served on juries in {rials (and particularly disers jurors in
trials for igh treason, which were not frecholders.)”

In the legislative part, in the only article which touches
upon this same subject, being the article which 1s num-
bereds11, the words are as follows—<11. That jurors ought
to be duly impanelled and returned, (and jurors which
pass upon men in trials for high treason ought to be free-
holders).” .

In each of these two articles, there is a clause which does
not hear upon the present subject; viz. that which speaks
of high treason and freeholdership. Of the clause which
does bear upon ‘this subject, it must once more be confessed
that, if it be not sad treachery, it is sad dotage,—*¢¢ that
jurors ought to be duly impanelled and returned’; viz. that
what in this case ought to be done, ought to be done.

Tu relation to the subject here in question, the lgw hay-
ing thus in itself no meaning, to find a meaging for it we
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are sent to history—to the history of the times. Consult-
ing history, a fact that we find m every book of history
that touches upon those times, is—that in the two reigns
then last preceding juries used to he packed : that is, that,
instead of being left to a mode of selection, which, with
reference to the crown, its dependent judges, and its other
instruments, would have come under the name of accident
or chance, the persons serving as jurors were determined by
choice: viz. by the choice made ol them by these same
instruments.  The chowce having for its notorious object
the causing unjust verdicts to be delivered, persons, who
cither of themselves were ¢ partial,” or were made so by
being made ¢ corrupt,” were taken for the objects of such
choice, and, if they were not _found so, were made so by
that choice.

That in the exact fulk to which_ it has been swollen, and
in the cxact shape 1ato which it has been, by our pre-emi-
nently learned artist, mouldcd, the abuse relative to juries
was not in the contemplation of the framcers of those clauses,
must | think be confessed : perfection, such as this which
we have scen realized by Lord Chicf Baron Macdenald,
outstripped—mot only the observation made by the May-
nard’s, the Somers’, the Hawles's, the Pollexfen’s—but
the most sanguine hopes of the Scroggs’s and the Jefferies’s
with their Lf ceeteras of those times.

But what on the other side, cannot, it is supposed, be
very easily denied 1s—that, in the major abuse of these
our maturer mines, the minor abuse of those immature times
15 included.  The abuse of those days was, that after hard
labour, bestowed upon the matter on each separate occasion,
persons, who were found or rendered ¢ corrupt’” or in
some other way ¢ partial,”” were i+, eal oceasionss now
and then ¢ relurned” and made to *serve on juries in
trials.” The abuse of the,e days is—that under the ar-
rangements made—made and 1 Cespite of remonstrance
verscvered in—persevered in cither for that purpose or for
nonc at all, percons are on all oceasions, great and small,
caused to be ¢ relurned’” and to ¢ serve,” persons such as,
by the permanency with which they are invested, and the
habitual, but ever withholdable éribes, with which they are
fed, cannot but have been rendered ¢ corrupt ;> corrupt to
a dugree of corruption, of which, as surcly as by any ¢ par-
tiality” it could be made to be, injustice is, upon every
desired oceasion, the habitual consequence.
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In vain would his Tordship say,—~Those whom T have
caused to he ¢ impanclled ard returned,”—as you would
say, not < duly impancllcd aud returned,”—arc not jurors :
they are in effect commissioners, and membersof a standing
baard of my own framing,—p: rsons, whom, into the hox
which ought to bave none in 1 bhat jurors, I have so ma-
naged as to introduce, under the name of jurors. Those
whom yon take for jurors—those whom T have thus ¢ im-
panclled and returned” under the name of jurors, are not
Jurors 3 and therefore, in causing them 1o be ¢ impanelled
and returncd,” even though it shonld not be duly impa-
nelled and returned, I have not offended against the Bill of
Rights.

My intention was not (o ¢ maim and disfigure’” the man
—my intention was to kill him : and therefore, if you punish
me as for maiming and disfiguring him, you punish me
without law. Such was the plea of a very ingenious as
well as learned person, a Mr. €oke, who, on the Act of
22 and 23 Car. I. c. 1. was indicted for the maiming and
disfiguring of a Mr. Crisp.  What I am accused of intend-
ing to do is the committing the lesser crime : what I really
intended to do is only a'greater crime, in which the other 1s
comprized. This plea did not avail Mr. Coke, and as little,
if there be any thing like justice in the country, will it
avail the Right Honourable Sir Archibald Macdonald.

But (says somcbody) as one swallow suffices not to make
summer, so one act suffices not to make a habit, What,
in this particular instance, was done, may not perhaps have
been altogether justifiable s but, if for the express and sole
purposc of correcting this error, so it shovid come to pass,
that a {resh law were made, can you, by this one instance
of irregularitv, hold yourself warra:: o u apprehending
that a law so made would not be obeycu?

[ answer, Vis: even by this ome instance, the disobe-
dience being so deliberately and cerzrrminately, and after
such warning and remonstrance, and upon such principles
as have been avowed, persevered in. But, of the existence
of toe habit, and my expectation of the eventual conti-
puance of ity 1t is on this one act alone that [ ground my-
sclf : and, to render it manifest, and beyond all possibility
of dispute, thit the contempt put upon parliament is de-
termined, and rooted in a sort of principle, I proceed to
bring to view, out of a countless multitude that might have
been produced, another instance or two, such as either
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the matter S the present inquiry, or chance recollection has
happened to throw in my way,

§ 3. Receni Contemtst of Howard's Aet by the Detenlion of
acqritied Prisoners.

To enmer 2 3 the instances in which the sviptoms
of the dine " v b pastion bave exemplified themselves,
would reqa Lvolume.  OF the example which liere fol-
lows, the | neular use 1s—to show the olstinay of the
diseasc: an 1 s ouly by casuai symptoms, brought to
light bv rare cccurrences, such as accident may not “either
brm'r to holit or o much as give birth to, twice in half a
ccn'my, that dus quahiiy in tic discase can have been made
mauitest.  In the lesks, the centempl—the simple con-
tempt—inay wdeed be seen bieakiz out conting, I.”) ;—but
itisonly by ez {ra-jr-dicial conversation or coires pondences,
that th¢ obstinacy of it could have been diaplayed inits ge-

. (
nuine cofours.

By obstinacy on one part, cnergy on some other part,
and acting i an oppoeite divection, is implied.  But in
any cnmt of ;ud'umn, on the oceasion of a cainse, no
such cnergy ever has been known to be, or with any colour
of rcazon could be cxpccud to be, dlsphud On'’ the oc-
casion of a cause, the only sort of person by whom any
such quality as encrgy can in any direction be displayed, is
an advocate.  But, from the advocate, whose contention
is lefore and wnder the judge, not with and ugainst the
Judqe, it belongs not to the station of the Jml'n. w expe-
ricnce auylh'n\r uke adverse cnergy. Que common interest,

one and the same sinister interest, links them togetherin in-
dissoluble bLands, Accommaodation to mmknu:, gratiti-
cation to vengeance, unmierited reputation, sinister emolu-
ment, lawless powcr,—whatsocver of all these good things
the judge holds in /us‘scsswn, the advocate beholds in ez-
pectancy. The weakness of the Iegislature constitutes the
lawless power of the judge: and the present power of the
judge is the future power of the advocate. With the legis-
lator his supposed superior, the judge never comes in con-
tact : from the legislater he knows not what 1t is to expe-
rience resistance.  The Jegislator makes laws: and the
judge, according as it happuns to them to suit or thwart
his views, gives Lﬂlct or 1efficicney to them, as he pleases.
1u p.arlmnmn, be his rebellion cver so flagrant, he beholds
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neither inspector nor denunciator, much less Yn avenger :
two sorts of men alone docs he behold there—admirers—
jgnorant and awe-struck admirers—or accomplices and
asetlors.

Thus it is, that the king—I mean the king in narlia-
ment—Dbeing sunk mto a king-log, not only the great bull-
frogs, but the meanest taapole, views Wis humihation with
complacency, and bebolds in it a source—an inexhaustible
sonrce—ol power, tpuuity, and triumph for lumself.

Evidence of obstinacy i one quarter requires, as above,
and supposcs, encrgy, adverse cnergy, in another : on the
particular occasion here in question thus it is, that, go-
vernient being in this countiy in the state above described,
the cuergy neeessary on one side, and consequently all ma-
micstavon of obstinacy on the other, might have been
waating for any number of additional ages, had it not beens
for the ull now unexampled union of public spiritand intre-
pidity—wecll-directed public spiritand persevering intrepi-
dity—in the person of Sir Richard Phillips.

Matertals 1 bave none, over and above those which have
already been laid belore the public by Aimself': but in /i
work they stand ufixed with other matter 1 abundance :
and, for displaying their importance with relation to the
design of the present work, observations have been found
requisite, ~uch as could not have come, with egual pro-
priety, liom any person, by whose tesimony the facts
themselvgs were furnished.

In regard to the degree of credit due to it, one very short
observauon may suthce. A twclvemonth and more has
elapsed, since his statements on this head have been made
public, and in all this time not a syllable of contradiciion
has appeared from any one of the official persons, whose
conduct and language 15 here in (2\1(:51iu1\.———0|1e of two
things, cither no contradiction could be given, or, in the
style of the preeminently learned judge, to give it was not
thought ¢ worth while.” ~

Judges publicly charged, and by a'functionary, himself
in “ high,” however subordinate “* situation’ —charged with
disol\cgience——wilfu'l disobedience, to parliament: and in
their estimation so trivial the imputation, and the opinion
of its truth so unproductive of all cause of uneasiness or
apprehension to themscives, that whether it prevail or not
is to them and their feelings matter of indiflerence. This
being the state ef judicature, in whata state 1s government !
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The cave that gave occasion to this display is as follows

By the Statute 14 Geo. III. c. 20. § 1. as copied by Sir
Richard Phillips, itis enacted, ¢ That every prisoner charged
¢ with any crime, or as an accessaty thereto, against whom
¢ no bill of indictment shall be found by the grand jary,
“ shali be IMMEDIATELY sct at large, in open court,
¢ without the payment of anv fec, &c.””*

Of an enactment thus clear and cxplicit, the habitual
violation is in a Memorial addressed to the Recorder of
London, couched i the mest :ospeetiul teras, dated the
3d of November 1807, aind presented w the names and
with the concurrence of hoth the Sherifls 3 presented to the
notice of that learned Judge on the 3d of November 1807.
For eleven days no answer. On the 14th of the month, (no
answer yet received,) follows in the form of a note, an ad-
dress from Mr. Sherift Phillips alone, to the same learned
gentleman, for the declared purpuse, indeed, of ¢ remind-
ing hin’ of the above paper, but again in the most cordial
as well as uniformly respectful terms.

The season of delay was now past: now comes the sca-
son of promptitude, at least, if not of precipitation.

A v hours brought te Sir Richard an answcr, from
which, what belongs dispensably to the present purpose,
(not to touch upon ruatter foreign to it) the following is an
extract:

¢ As the commission of gaol delivery at the Old Bailey
¢ is constituted of the highest, and of all the law autho-
“¢ ritics in the kingdom, the twelve Judges of England, the
¢« whole magistiacy of the city, besides other great and re-
¢ spectable names therein, Mr. Phillips, upon consideration,
¢ will surely see how indecorous it would be in the Recorder
¢« of London to’discuss and argue of the power, authorty,
¢ and practice of that Court, with one of the Sheriffs, who,
¢ however privately esteemed and regarded by the Recorder,
s, with respect to that counmission, hut an officer and
¢¢ minister of the Court.”

Business, at least where the public has an intcrest in it,
does not, we shall sce, hnger with Sir Richard Phillips. Not
after an interval of elcven days, but on that same day, in
reply goes another note from him to the same lcarned
Judge, always in the same style of unvarying respect, but
cxpressing ¢¢ his earnest hope” that the necessary mcasures

® Phillips, pp. 6210 68.



8 3. Howard’s Act contemned. Acquitted Prisoners detained.

would be taken for paying obedience to the law ; and stating
amongst other matters, ¢ that he undcrstooa, i a late
‘¢ conveisation with Lord LEllenborough on this very sub-
€ ject, that points of practice in the Old Bailey Court sest
¢ chiefly, if not entircly, with the Recorder, as the law
¢ oflicer of the corporation.”

Thus, had it depended upon Mr. Recorder, would have
ended the whole business.  Fortanately ¢ within a few
¢ weeks after,” the Shenff; as he tells us, ¢ had an op-
¢ portunity of pressing the subject agam on the notice of
¢ the Recorder, when {continues he) he peremptorily told
‘¢ me, that he never wounld consent to the alteration m the
¢¢ practice of the Court which [ proposed, and as long as
¢ he lived it should continue as 1t is.”

Thus tar Sa Kichard Phillips.  As to Mr. Recorder of
London, for iy own part, if, with any propriety, I can
be said to hiave anv personal acquaintance at all with that
learned Judze, 1t 15 of no othvr sort than what, as towards
him, would tend o cherish in my wind those sentiments
of respect and recard which were w0 uniformly  manifested
towards hem by Sir Richaid Phillips,

But, 1houch a very obscure and insignificant person, T
have the honour to be a British subject. 1 say subject : tor
on that ground, rather than on so technical and narrow
an one as that of frecholdership, do I choose to rest my
claim. I ain a Britsh sufject ; and, in that character, 1
feel as strong an interest in the preservation of the Lnglish
constitution, as aany one can feel in the preservation, ot
even in the destruction of it. And, in consideration of this
interest it is, that 1t seems proper for me to declare—that,
although instead ot being that great person to whom, by
the description ol pownts of practice, this part of the hiber-
ties of Englishmen is, it seems, ** largained, a>signed,
« tramsferred, and set over,” by th> twelve Judges, he
werc my brother, my opinion concerning him would still
be this, viz, that it it really were the case, that the con-
tinuance of the practice depended upon us life, the last
day of that Life would to his country be a most happy one.

A conspiracy ot the twelve Judges, withi the Recorder of
London at their head, (for such it scems is the new order
of things)—a conspiracy of the twelve Judges with their
ringleader the Recorder, for mending the constitution of
the’ country, by resisting, over-ruling, and treating wn.h
avowed contempt, the authority of parliament 1—Such is
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the state of things, brought to view by this evidence. Such
is the state of things which 1 would wish to recommend to
the consideration, the seripus eonsideration—of all such
British subjects, if any such there be, in whose eycs the
preservation of the constitution of the country is of more
value than any share which in the character of lawyers, or
confedcrates with lawyers, it may happen to them to look
for in the plunder d§f it. '

¢ Mr. Phillips, upon consideration, will surely see how
¢ indecorous it would be in the Recorder of London to dis-
¢ cuss and argue of the power,-authority, and practicé of
¢¢ that Court with one of the Sheriffs, who is but an officer
¢ and minister of the Cowgt,”  No, if in any such argu-
ment Mr. Phillips could have seen any thing indecorous,
his view of the matter would, [ will confess, have been
very diffcrent from mine.

Indecorum in arguing, in relation to the point in question,
the practice of the Court? No:—but something a great
deal worse then indecorwm, in the determination, the ob-
stinate and rebellious determination—to continue in such
practice.

The House of Commons—yes, the House of Commons—
there is the place, at which the discussion on this ques-
tion should now be carried on.  As to argument, of argu-
ment—of further discourse, untess what as above is stated
to have been his language, be not only in tenor but in pur-
port denied to have bcen so—of further discourse, in any
shape, on the part of the learned gentleman, there is no
‘need :—hearing is for him the only ulterior function need-
ful : hearing, his function, genujlerli(m his proper posture,
for the performance of it,

The wmhumanity of the practice, its rank and bare-faced
infustice, the oppression thus heaped—heaped upon injured
and established innocence—the contrast it makes with their
priuciple of nullification—the instrument manufactared by

-their partnership for dealing out impunity at their own
pleasure, aud their own price—Ttor dealing” it out, not to
merely possible only, but to convicted guilt ¥—all these
are subjects which must for thc present be discarded, as
being foreign to the design of the present work, as well as
of tﬁe present chapter. The subject which alone helongs
to the present purpose is the subversion of constitutional

o

® $ee Scotch Reform, Letter 1, . A



§3. Howard's Act contemned. Acquitted Prisoners detained.

order—the contempt—the wilfuls the deliberate, the con-
federated contempt—ot that supreme power, the'supremacy
of which is in words acknowledged, and in grimace bowed
down to, even by themsclves.—Alas! by what terms can
such enormity be cxpressed? The very language sinks
under it ! . '

* Incompiehens.ble as rhis pertinacity may appe & on the face of it, the
root of it may, I have been led to think, be traced to certain extortions that,
s0 long ago as in the year 1777, were brought to light by Howard  The
principal passages, extracted from his « State of the Prisons, &c.” 3d Edi-
tion, Anio 1784, pp. 15 aud 16, are here subjoined. Between the extor-
tions of that day as exhibited by Howard, and one of the oppressious of the
])rcsm\t day as exhibited by Sir Richard Phillips, evidence of conncction
raving been observed, the display of it was at one time destined to form
part of the present wotk: but the length of it being found gltogether dis-
proportionate, it has been necessuily discudcd for the present, though on
some futdre occasion it may perhaps find its place.

Including sume remarks on the above mentiored Statute, (14 Geo. I1I. ¢, 20)
to which Howard will be seen -to allude, being one of the feebly-protecting
statutes to which the ill-seconded exertions of that truly Chiwstian hero gave
birth, the deductidn would be found to present a curions-enouch picture of
parhamentar y an“upm-par/iammlary lawyer-cratt, forming no unsuitable
match with that Which stands exhibited in the 5th chapter of the sccond
part of this work.

¢ Although acquitted prisoners are by the late Act in their favour (14
¢ Geo, 111.) cleared of gaolers’ fees, they are still (says he) subject to a similar
¢ demand made by the clerks of asswe and cle:ksof the peace, and detained in
¢ prison several days alter their acquittal : at assize till the judge.; at quarter
¢ sessions till the justices of peace, lcave the town; in order to obtain those
¢ fees, which the gentlemen say are mot cancelled by the Act. Aud yet the
¢ express words of it are, ¢ Aequatted prisoners shall be immediately set ut large
S open cowrt.” It is evident then that all fees of the commitment in résecct
“of the prisoner, are by this Act totally abolished.

«Since the said Act,theclerks of assize in some circuits have started a few
¢ demand upon the gaoler, for theg’udge'ﬂ certificate of acquitment: viz. six
¢shillings and eight-pence for the first prisoner acquitted ; and a shilling for
¢ each of the rest, or two shillings for every one. T have copies of two re-
¢ ceipts given by the clerk of the Westera circuit to the gaolers of Exeter acd
¢ Salisbury. One of them is as follows: ¢ Reccived | April 1775 of Mr.
¢« Sherry, gaoler, one pound eight shillings and eight-pence, for his certifi-
¢ « cate entitling him to his gaol fees for the county of Devon, from J. Fee®e/
¢« clerk of the asize.” "I'he gaoler tuld me this was for twenty-three ac-
¢ quitted psisoners. .

¢« I was informed at Durham, that judge Gould, at the assizes of 1775, laid
¢ a fine of fifty pounds on the gaoles for detatnmy some acquitted prisoners for-
« fees of the clerk of assize. But upon the intercession of the Bishop, (pro-
« prictor of the gaol) the fine was remitted ; aixd the prisoners set at large ;
* the judge ordering the clerk of assize W explain to hum in London, the foun.
¢ dation for this demand. X .

¢One pretence for detaining acquitted prisoners is, that « It is possible
«other indictments may be laid against them before the judge leaves the
«town.” [call it a pretence, as the grand jury are often dismissed some days
< before that time, and because those who do satisfy the demands of the clerk
« of assize arc immediately discharged. _Another pretencc is, the goaler tells
« you @ he takes them back to knock off their irons.” But this may be done
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§ 4. Parliamentdry Operations proposed.

Under this‘%ead, a few short and compressed hints are
as much as, if not more thau, will be found ¢ indurable,”
especially, under the Perceval dynasty, from a self-created
censor, ‘who has neither a coronet in his pedigree, nor so
much as a place iy the red book.

I. Committee o} Inquiry, to collect and report the facts.

Subject of inquiry, cases of disobedience 10 Acts of par-
liament on the part of persons concerned in the adminisira-
tion of fustice ; limitation necessary, at least in the first in-
stance, confining the remark to such cases in which mis-
_conceplion was impossible.  No fear, that by this restric-
tion the work would ,be left without materials to operate
upon, Hilhout such restriction the work would have no
end.

* To render the import of the restriction clear, an example
or two will suffice. Cases which have more or less of
arithmetic m them will in gencral be fmm%. to afford the
clearcst samples. :

1. One such has been brought to view already. Law,
prohibiting the giving, on such or such an occasion, to a»
person of such or such-a description, money to the amount
of more than one guinea. Qfficial transgression, on an oc-
casion of that same duscription, to a person of that same
description, sum given, two guineas.  See above, Part LT,

2. Law, in a casc therein described, giving to the suc-
cessful party double costs :—officiul transgression—and here
the office is judicial—giving, and that avowedly, instead
of the double costs, single costs with an addition of only
half single costs. Acts of parliament upon which con-
tempt has been poured in this shape are to be found in
swarims, they are pointed out by the indexes.

*in court: in Lundon they have an engine or blogk, by the helpof which
¢ they take off theiroas with ease in a minute; the machine is brought into
¢ court, and the acquitted prisoner is imnwdiately discharged. If, according
¢to what { propooe%, prisouers were tried vut of irons, this pretext would be-
? entirely removed,

¢ Clerks of assize, and of the peace, ought most. certainly to have a consi-
* deration for their service to the publie; the thing I complain of is what |
¢am led to by my subject, that is, the demand that is made direetly or indi-
¢ rectly upon acguitted prisomers ®.

¢ » The clerks of assize give to the judge, large sums for their places. One
¢ of the present gentlemen gave for his place 2,500/ On many accounts these
« places ought not tobe bought of the judges. If they were oaly presented, the
+ fees might be much lower.’ . .
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3. Law, as above, giving to the successful’party treble .
costs :—judicial transgression, giving, instead of the treble
costs, single costs with the addition of only three quarters
of the amount of single costs. Another swarm of statutes,
upon which the cup of contempt has thus been poured to
the very dregs.

I1. Parliumentary Resolutions.

The habit of transgression established, what shall then
be done?

The least that can be done is for the House (I suppose
it the House of Commons) to pass a string of resolutions,
condemning the practice, and denouncing eventual punish-
ment in future. Happily this House, in conjunction with
the other, posscsses, 1 the right of addressing the king for
removal, a virtual power altogether adequate to the purpose.
Resolved, that in case of any misinterpretation put from
henceforward upon any Act of parliament, by any Judge or
Judges, should such interpretation be deemed wilful, this
House will address his majesty, praying the removal of such
Judge or Judges. After wilful add, 1f necessary, and not
proceeding from error in judgement merely. Something to
this effect may serve as a sample. But to fix the meaning,
ard save it, if possible, from bcing explained away, an ex-
ample or two, as above, if the luw of the Medes and Per-
sians would admit of any such innovation, might be uof use.

As to retrospection in any shape, on this question victory
must, for any part I shall presume to take, be left as a
prize to eloquence. 1lonourable gentlemen, ‘according to
whose theory bulls take a pleasure in being laited, may try
it upon Judges. )

If the measure they so freely mete to others *, were to
be meted to them again (I speak of Judges), the question
would be decided, and the benches cleared. But, in my
own view. of the matter, this measure, being in every ap-
plication that can be made of it, a most false and mis- .
chievous one, it depénds not upon them, by any use they
can make of it, to make'it otherwise.

b

§ 5. Retrospective Censure, is it to be looked for ?

The notion upon every occasion assumed and taken for
granted among lawyers is,—that to the Judgé—meaning
* Instead of general ulility, anlipathy the gronnd of punishment—intensity

of the antipathy the mcasure of punishment, retrospective the application
of it.
‘ S
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«

.the twelve Judges and the Chancellor—acting respectively
in one or other of their many and various spheres—belongs
the interpretation——the uncensurable as well as unappeala-
ble, and thence the absolute and uncontrollable interpreta-
tion—of whatsoever goes by the name of law: viz. not
only of that spurious sort of law, which, by the oscitantcy
of parliaments they have been suffered to make—to make
of themselves and for themselves—but also of that only
genuine sort of law, which is made by parliament.
. In certain cases indeed, but in certain cases only, the
transaction being, in some shape or other, capable of being
brought before the House of Lords, the conduct of these
official lawyers may to some purposes be weighed by cther
hands, be weighed by non-learned hands. But, forasmijch
as where any judicatory composed of any one or more of
these thirteen potentates is in question, every idea of cen-
sure is excluded ; reversal, or modification of the judicial
transaction, is the only purpose to which revision is con-
sidered as capable of being performed : 4nd though, in
point of right, non-leamei Lords cannot, on these, any
inore than on any other occasions, be avowedly debarred
either from speech or vote, yet, in point of fitness and pro-
gn'ety, the very appellation thus incontrovertibly applica-

le to them, suffices to indicate, how ineongruous, on these
occasions, any interposition from so weak a quarter would
be deemed—if not for the purpose of reversal or modification
of the interpretation itself, at any rate for any such purpose
as that of censure to be passed on the interpreters.

In the putting of any such interpretation, being still but
men, [for this concession, suchis their candour and humi-
lity, they may be depended upon for making)=—in the put-
ting of any such interpretation they are liable to fall into
error: but, he that error what it may, at least so as com-
petency of jurisdiction be out of dispute, it never can be
so much as censurable, much less punishable.

- Now in this I cannot but behold a doctrine, against
which, had I a hundred hands, ¥ would protest with all
of them, as being inconsistent with all government. Admit
this, parliament is but a tool—a corrupt as well as a blind
and passive tool—in the hands of lawyers and their confe-
derates. Adapit but this, transgression will be heaped upon
transgression, till the whole power of the country, and
with it, in due seaon, the whole property of the country,
will be avowedly in their hands : admit but this, sooner or
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. [}

Iater they will construe the whole money of the country into
ﬁes‘, as at one time the clergy were on the point of conse-
crating the whole land of the country into church-yards :
stuce, let them carry their usurpations, their oppressions,
their extoitions, to ever so enormous a length, they have
never any thing to fear, they bave still ¢yvery thing to hope,
or rather o muke sure of,

Reading or thinking of those judges, whose sanction was
lent to ship-money, ah! how innocent were those, (a thou-
sand times have | said to mysclf,) in comparison of -these
of modern times ! How much tnore cleirly was their trans-
gression a transgression against the common welfare—
agaiust law as it ought to have leen than against law as it
then was! By what a host of precedents was it aot sanc-
tioned ! and, when sfatute law is out of the question, of
what stufl’ 1s law made, or so much as pretcnded to be
made, if not of precedents ? ’

§ 6. No fresh Actsrequiring Oledience to existing ones.

But above all things let us bave no fresh law: 1 mean
for the mere purpose of causing the existing ones to be
cbeyed : no enacting or re-enacting statute; still less a
Declaratory act. -

A declaratory Act ?—OQOhserve the consequences. A false-
hood committed : the supremacy of the king in parliament
albdicated, surrendered : surrendered,to the lawyers ; and on
s0 easy a condition—/to them of all mankind so easy—as
the emplaying false prctences in the exercise of it: pre-
tending to have had *¢ doubts,” where it is impossible they
should have had any :—pretending to have put upon 4 word
a mmnin‘g, which it is impossible they should have put
upon it.

\p'In the first place a falsehcod committed. ¢ Whereas
¢ doubts have arisen ...”—Doubts arisen? doubts about.
what? whether immediately means immediately ? Are law-
yers the only persons who know what immediately means
are all but lawyers ignorant of it? After this first falsehood
—~committed by parliament itself—after this falsehood, and.
by means of it comes the aldication—the surrender—and
the endless train of falsehoods—falsehoods lespoken of
judges, by an order so clearly given, andwhich with such
regular alacrity would be executed. )

Yes:~—to make a fresh JS&cL would be acmallz to yield

2
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the point to the lawyers, to confirm the usurpation instead,
of checking it. It would be allowing them the very nega®
tive in question : the negative which, without as yet daring
to claim it, they have been exercising : a negative, which-
they want but this allowance to exercise at pleasure, and
at any time, upon gll Acts. Take at pleasure any one fu-
ture Act: the negative having (suppose) been exercised
upon that Act, the worst that could happen would be an-
olher Act: which Act when passed would be just as com-
pletely subject to their negative, as its predecessor was:
aud so toties quoties. By every such Act the uncertainty—
¢ the glorivus uncertainty of the law”—would reccive
fresh confirmation, and, if possible, fresh increase: the
uncertainty of the law and the cer taintg( of ruin, to every
man, not above the common ranks of life, who with the
words of it betore him, should be ill enough advised to
ascribe any thing like certainty to it.

Taking cognizance of a murder, and inflicting punish-
meut accordingly, the Judges of the Common Pleas, actin
as such, \voxa(?, themselves be murderers, and as sucﬁ
punishable.  This is what our men of law themselves have
not scrupled to declare*. Why? because in this purely
idcal case, if the authors of the transgression are lawyers,
8o are they also who are to judge of it and to punish it.

Here then is a transgression on which, according to
their own doctrine, pumshment may attach, even though
the transgressor be a Judge, acting in his character of
Judge.

Allow then, (says a loyal subject to these disloyal usurp-
ers,) allow then, thrat where the law transgressed by you is
a law of the King's making—made by the King in parlia- -
ment—:llow that in that case, if, to the couviction of
every man that sees the words of the law, your transgres-
sion has been a completely wilful one, you are not exempt
from punishment,—allow but this, this is all we want of
you. What we do mot want is—to see you in any such
posture, as that which, in the case of your own putting,

ou would figure in.  But what we do ‘want to see you in
16—a kneeling posture, if not literally, at least figuratively :
kneeling, like one of king James’s parliaments, ¢ upon the

* Hawkins, P. C. vol.i b, i. ch 81, § 663
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% knces of your hearts :”’—yes,"and in this posture we must
&ec you, or parliament is a laughing-stock—you tyrants—
and we slaves,

‘The constitation, in shart, #is already at an end, and the
govermment a mere tvranny in the hands of the Judg.s, if,
to save them harinless against the punishment due for a
transgression commitied by them against the law, it be suf-
ficieng to them in all cases, or cven in any case, to say
suchk is the construction that we put upon it : if, in the ine
stance of this as of every other set of men, for the purpose
of condemning them and if gu:lty punishing them, it be
not to whatever authority it belongs to sit in judgement on
their conduct, competent, if so 1t appear, to pronounce
that the allegation, express or implied, of their having be-
lieved such and such to have been, on the occasion in ques-
tion, the intention of the legislature, is not true.

To the mcanest subjectghat is to be found—to him on
whose part, not only in relation to the particular import,
but in relation to the very existence of the law in question,
ignorance is at the same time most certain and ‘most ex-
cusable, such ignorance affords not, in the breast of those
arbiters of his fate cither justification or so much as excuse® :
and by the mere supposition of it, and that an untrue one,
shall such ignorance afford not onty excuse but justifica-
tion to those in whose situation, even without other trans-
gression, such ignorance—ignorance of the law—is itself
a crime?

No :—neither on this nor on any other occasion: noj
on no ocecasion, nor on any account, on the part of learned
gentlemen will there be any objection to tresh Acts.  Fresh
Acts, besides evidenciny, on an oceasion such as this, the
impotency of the authority that made the former ones, make,
on every occasion, fresh confusion, and fresh fees.  Fresh
Acts make the pot boil busk in the httle kitchen of the at-
torney : fresh Acts make the canldron boil brisk in the great
victualling offices attached to higher ferd as well as fee-fed
situations.—No :—on any occasion there will not, on the
part of lawyers in general, be auy more opjection to fresh
Acts than on a particular oceasion there was, on the part of
Lord Melville, to the bringing in, and carrying into a law,
a bill for preventing a paymastier of the navy from applying
theymoney of the people to his own usc,  On these sub-

® Jgnorantia legis excusat neminem.
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jeets the understandig has been general and constant. So
far as the bimding’ and punishing force of the laws bears-
upon men who neither are in power, nor are to receive pro-
fection from men in power, %o far they arc to be executed :
so far as they wonld bear hard upon men who are in power,
or under the protection of men in power, so far they are to
be laughed at.  «

In a word—to employ a system of classification tige no-
menclature of which is become as generally intelligible as
the principles of it have been gcneraﬁy pursued—*¢ tinmen’’
and ‘¢ great characters’ form the two species into which,
to this purpose, the genus of his majesty’s subjects has
beert divided. What then is ““the use of the iaw P—
Bacon, who started the question, talked about it and about
it, but it was reserved for his successors to give a clearer
answer to it, ' What is now the use of the law ?—to fall as
a millstone wpon the heads of ¢ tinmen,” to stand as a
laughing-stock to ¢ great characters.”

§ 7. Prospect of Redress.

" But, these remedies of yours, ly what hands are they to
be administered ?— Lawyers # You will find none willing :
non-lawyers ? You wil%ﬁnd nome able. ... And when all
lawyeys and all non-lawyers are substracted, how many
have you left ? ‘

I answer—to the difficulty of this remedy no eye can be
mare acutely or profoundly sensible than his are who thus
ventures to propose it. But, under favour of the inex-
haustible stock of varietics incident to the human charge-
ter, causes of 3 psychological nature, inscrutable to human
eyes, have manifisted, now and then, their power, in the
production not ouly of evil but of good ; yea, and will con-
tinue to do so little by hittle: of good, in whatsoever shape,
good is at the sumc time- conceivable, and in a physical
sense, practicable. In one age, A proposes: in another,
B moves: in a third, C carries into cfiect,  This is the rate
at which Refirm and Improvement travel, when the Sur-
veyors of the Highways arc Lawyers,

Assuredly had 1t been my lot to find myself in the place
where motions arc wale, some five and-tweoty or thirty

ears ago, a motion for a real Committee of Justice would at
cast have stood upou the Journals.

A Committee of "Justice #~0h, yes; turn to the Jour-
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nals, and there you may sce—tnot a parliamept in which
you may not see—a Committee of Justices In. that placer
you may see it: but in that place you may as well content
yourself with seeing it: for, uptil something which would
be called confusion, take the place of. that which is czlled
order, you had better not expect, unless you are foud of
disappointment, to see it any where else,

Regular as is the appointment of this regular committee,
the fudctions of it compose a sinecure: a sinecure nd lesse
regular and profound than if the Perceval allowance of
38,5741, a year, (reduced, alas! to less than 13,000/, we
are told, by deductions that somebody orother knows of *,)
wert attached to the situation of each of its members, in
recompense for the labour of receiving the emoluments,
added to that of being said, without being so much as-sup-
posed to do the duties of it. :

But when sinecures are gone, Justice, with the Commit-
tees necessary for her restoragion, maytithen come,

_ Such is the state of things at present. Such will con-
tinue to be the state of things, until, in some shape or
other, censure—prompt as weTl as impartial cenpsure—not
to speak of punishment—shall take place of tardy and dis-
regarded laws :—of decluratory Acts, and explanatory Acts,
passed some score or some half hund red,%ears after the Acts,
thosc Acts that wanted not to be explained but to be en-
Jorced, had, instead of being enforced, been trampled on
by ¢ great characters,” or explained, and explrined away,
or what is shorter, openly scorned and trampled upon by
Judzes.

Whether law or tyranny reigns, is a question that will
be decided by the notice or no notice taken in ¢ high situa- .
tions,” and eventually in loww ones, of this grievance. Till
now, the tyranny had a mask : but now the mask is gone.

Great zeal every where for the maintenance of subordina-
tion. Subordination ?—But of what sort ?=—Not of that
of which wniversal security is the fruit: but of that, by
which, for the henclit of *¢ great characters in high situa-
tions,” all but they, their confederates instruments and
dependents, arc kept in a continual state of insecurity apd
bondage.

¥ Finance Committee, an, 1808, Report 3.
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Obscrving the House of Lords to have at length, by the

continually Increasing accumulation of causes, %)ccome, in
respect of its appellate jurisdiction, converted into a sort of
delay-shop, in which-in picges of an indefinite number of
years’ length, delay is sold to dishonest men with other
men’s money in their pockets,—observing, moreover, the
gricvance to be to such a degree flagrant and notorious, as
to have been publicly and repeatedly held up to view in the
house itself, by the only persons by whom/any pla# of re-
lief, it is universally understood, could, with any prospect
of success, or, according to received notions, with any sort
of congruity, be laid upon the talle—in the month of Ja-
nuary 1808, I took upon me to transmit to such of the
members of both houses as could conveniently be reached,
the outline of a plan, (accompanied in every article \:fth
reasons,) which I had sketched out for that purpose, under
the title of a ¢ Plon of « Judicalory, under the name of
Trr Court oF Lorps’ DryEGATES.”

In my own mind a still ‘more important, though not an
inseparable, part of that (rlan, consisted in the transferring
moreover to the proposed judicatory that part of the im-
mediate jurisdiction of the House of Lords which con-
sists in the cognizance of impeachments : the decision of
the delegates in thoge cases to be final, unless reversed or
modified by the hduse-at large, on the declaregd ground of
censurable misconduct on the part of thosc their delegates.

The maiun principle, on which this plan was grounded,
was no other than that which, whether ever cxpressed or

“no in words, will in substance be found to have served as
the main principle of the Grenville Act: viz. that the sense
of respoasibility, without which there can be no tolerably
adequate security either for prolity or inlelligence, is less
and less acute and operative, in proportion as the number
of those whose share 1n it is extensive,

It was at this price only, as it secmed to me, that im-
peachment, already proclaimed in parliament as having sunk
into an ewmpty name, could be restored to that character
which it was originally designed, and till of lae was uni-
versally supposed to possess, and which at different times
it has in some degree possesscd, viz. that of serving as a
check upon political delingquency in ¢ high situations =’
and thisy without consuming in judicature any part of that
time which is so habitually found insufficient for the still
bigher and more important functions of legislution : to thé
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end that the judicial authorit])z' of the country ifhight upon
occasion be cmployed in checking, removing, am‘T in case
of need even punishing, instead pf being, as at present, ex-
clusively and avowedly employeé in protecting * unfitness”
ou the part of ¢ great characters” in high ¢¢ situations * :”
punishment being reserved for such low people as, baving
the misfortune of suffering from such unfitness,” have
the audacity to complain of it.

Of a censorial tribunal so constitated, what did not pre-
sent itself to my view as the least important use, was—
the application of a check to that corrupt despotism, to
which, as above, except in name and empty show, there
cxists not at present any check, viz. the despotism of the
Judges.

Not only in my own mind, but in my own papers, the
plan hid in 1t yet other parts, the object of which was to
mvest the Lords, by the instrumentality of these their ap-
pointed and periodically removable delegates, not only with
the power, but with the inferest, (without which power is
nothing) that scemed neccssary to engage and fix them in
the habit of rendering to the community certain scrvices
which, by the necessary changeablencss of its composition,
the House of Commons is disabled from rendering with
cqually assured steadiness and perseverance: onc of these
scrvices being the institating and keeping up an uninterrupt-
edly periodical series of returns and accounts, expressive of
the state of the system of judicial procedure, under a set of
preappointed heads, embracing the whole field of jndica-
ture, and bearing specific reference to the several distin-
graishable ends of justice: the other, the taking occasion of -
such causcs as should come before this judicatory in the
way of appeal, to facilitate the gradual conversion of the
rule of action, out of the purely conjectural, tenorless,
uncognoscible, and impostrous state of unwrillen, alias com~
mon law—the shapeless production of a set of note-takers,
compilers, and publishing booksellers—into its_only cog-
nosable, determinate and unimpostrous state, viz. that of
what is called writéen or statute law : the joint and genuine
wark of the king, the lords, and the delegates of the_pcoplc.

Yor such plan, no efficient acceptance could either be
expected or o much as wished, if by the establishment

.of it the prepondcrant weight and influence of the more

* ' * Sce Part L. ch.ix,
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essential branch of the conlstitution were exposed to any
danger of being lessened : but that no such danger could
attach upon it, could easily, and would have been actually,
put vut of doubt. f

That, in the opinion of leading persons of opposite par-
ties, the above plan (mcaning of course such part of it as
had in the zbove paper heen prescuted to view) possessed a
claim to serious attention, was a fact of which I found
rcason to make no doubt: and, on one part, such and so

public wa. the opinion cxpressed coneeraing it, as to render
it evident that in one event, nor that- altogether an 1mpro-
bable one, should the same opinion continue to be enter-
tained of 1t, the establishment of it would be but a natural
conscquence,

Had the expression of such opinion been in any instance
addressed to, or accompanied with any such intimation as
that of a desire that it should be, or a thought that it would
be, communicated to the person whose proposal was the
subject of it, the communication might have been ascriba-
ble to that sort of civility, from which any serious thought
about the matter is not always to be inferred : but the com-
munication having in every instance been the result of mere
accident clear of all design, and probably to this hour not
mercly unhegded but unknown, the real existence of the
opinion is in cach instance but so much the less exposed to
doubt. :

In-one instance my satisfaction would, I must confess,
have been more entire, if, when reflecting on past occur-
rences, it had been in my power to assure myself that that
part of the plan which by the author had been regarded as
a drawback,. though that an indispensable one, from the
mass of advantage expected from the institution, had not
ir} other eyes constituted at least a priucipal recommendation
of it.

But among thosc who are agreed about measures, it would
be not only a useless but a pernicious refinement to look
out for differences about motives.

Nor would anirl such topic have been touched upon, but
that regarding the proposed institution, as above, as ca-

.pable of operating in the character of a highly useful, if
not of itself a completely cffectual remedy, to the political
disease of which so much has just been said, the design of
this work seemed to require, that of the plan in question
such part as has alrcady veen the light'should naw reccive
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the same degree of publication as this work itself does ; for
which purpose, copies of it havg now been transmitted to
the publishers.

Of this increased publicity ,on! consequence is—that in
the mind of him by whom the observation shall have been
made, (and by whom will the observation not have been
made?) that a nccessary part of the plarf consists in the
creation of several new situations, of which some could not
but be in a preeminent degree lucrative ones, a supposition
too natural not to follow in a manner of course will be,
that in this proposed mass of emolument some share had
been looked for by the projector: and that, in his mind,
it was the advantage so looked for that had constituted —if
not the sole, at least one, final cause—of the project. It
therefore, as mankind are constituted, appears to me to be,
if not absolutely necessary, at any rate highly conducive, to
the unbiassed examination of the plan, to detlare, as I do
most distinctly, that in any emolument that ever was pro-
posed or may ever come to be attached to it, I never had,
nor ever shall T have any more concern, than any other
person under whose eye the present page may be lying at
this moment : and that, in the contrivance of it, no person
by v-hom for himself or any friend of his any cxpectation
of any part in such emolument could have been entertained
has ever been consulted with: no person having been in
fact consulted with upon the subject, either before the paper
went into circulation as above, or since.

Not that the plan is in itself awhit the better, or the less
bad, for a circumstance thus collateral and accidental to it :
and should any plan for the same purpose ever be brought
on the carpet by any other hand, the author may be assured
that no personal advantage that may be found included in
it for his own particular benefit, or that of any of his friends,
will by me be pleaded in bar to the acceptance of it. In
my view of the matter, be the measure what it may, instead
of a Jar, any advantage accruing to an individual, cousti-
tutes, I must confess, a plea in favour of it.  The indica-
tion of any such advantage coupled with the appellation of
a_job,—tlns argument, as it is a very easy and a very com-
mon, so is it 2 very commodious argument for such poli-
ticians as being conscious of their inability to form any
direct and specific estimate of the advantages and disadvan-
tages of any plan which requires hands for the execution of

it, liave recourse to this circumstance in the character of an
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article of circumstantial evidence, and that conclusive, esta-
blishing, and that at so small an expensc as that of a single
word, not ouly the ineligribility but the corruptness of the
measure :—but it will not pass in any such character with
any man, who, being duly aware that, in all its branches,
government copsists but in a choice of evils—evils produced
that in each instance greater good may come—holds him-
self, on the occasion in question, not incompetent to the
task of weighing the good against the evil, and determining
on which side the balance is to be fouud.

Supposing the plan in -question received as above in all
its projected parts, the Court of Lords’ Delegates would,
without the name, add to its other characters that of a
school, and that not only of judicature but of legislation :
a school in which such of our noble youth, (supposing any
such to be found,) to whom the study might not any more
than the practice of that art does at present appear beneath
their dignity, might find the mcans of instruction as well
as exercise : a school in which, not only the exercise, but
by means of the exercise the prizes might, instead of re-
maining a monopoly in the hands of those whose intercst
it is that the body of the law be in all its points in as bad
a state as possible, lie open to those also whose interest, in
the shape of reputation and conscience, would on this occa-
sion actin alliance with their duty, and whose interest would
hot, at any rate, be in any shape at variance with it.

Lastly, being occupied in preparing with all expedition

- for the press a work on Par?iamemary Reform, in which,
if my own conception of the matter be correct, the ncces-
sity of such a measure is placed beyond the reach of doubt,
followed by a plan for that purpose, accompanied in cach
article with reasons and answers to objections, (a plan in
the contrivance of which I saw but little reason to go in
quest of novelty) it seemed to me of use, that it should be
understood, and that most clearly, that to engage a man’s
-opinions and affections in favour of such a measure no other
propensity is necessary than a desire—uiot to pull down but
-t0 uphold—not to wrest power out of the hands of present

ossessors, but to render them somewhat less generally and
agrantly inept than at prescnt for, as well as disdaintul of,
the exercise of it: that so, when among those questions
which ' sooner or later will incvitably be urged, this also
should be put—viz. what are the occupiers of that.room
with the) gilt chair in it good for, unless it be to serve as
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tools in the hands of thel——— general, who now and

then comes’in form and gts in it—a set of implements
constituting, when put tohiher, a clumsy piece of ma-,
chinery for producing the effect of a simple negative—those
to whom any such searchirig question happens to be ad:
dressed, may have some better answer at hand than what
has beet furnished by the threadbare #nd transparent falla-
cies that have hitherto been seen to be employed upon that
service.:.

The Hospital of Incurables was a name invented for that
great room—nct by any such plebeian as myself, but by a
noble practitioner (the Ear] of Chesterfield) to whose pene-
trating eye the condition of all the wards, with ajl the pa-
tients in it, had by long observation and experience been
rendered so familiar. Ey him, as the name thus bestowed
bears witness, the condition of the inhabitunts was regarded
as already desperate. For my own part, whether it be that
being more given to hope, and less to satire; as well as
somewhat more accustomed to look out for expedients, than
that veteran courtier, my judgment has been led astray by
my affections, my views of the case are less desponding.
As hospitals are apt to be, and as this in particular was once
pronounced to be®*—pronounced so by the inbabitants
themselves when not galf 80 numerous as at present—it
‘appears to me, as it has done to others, too much crowded ;
in which case it is the less to be wondered at, if, of a species
of vital gas known in the old nomenclature by the name of
public spirit, a morbific deficiency should found :—a
deficiency, of which the J)rincipal effects and symptoms are
an habitual lethargy and prostration of strength, admitting
of no abatement but what may happen to be produced by
the accidental pricking of some such stimulus as that of a
canine appetite for fat stnecures. For the over population the
remedy is too simple, as well as by those whom it concerns
most nearly too well approvedt, to need any further mention.
in this place. As to the public spirit, the apparatus for the
injecting of it has been already indicated.

# Seo Blackstone’s Commentaries, i. ch, 2, p. 152, Ed. 1765

t Ibid, « Q\&e‘w of king George 1. a bill passed the House of Lords,
and was Gouat by the then mivistry, for limiting the namber of the
peerage. . ‘
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